
Dialogue Theory
This article was written by a political sciences student for the general public.

What is ‘’?

‘Dialogue  theory’  is  a  particular  thesis  that  describes  the  relationship  between  the
legislative  and  judicial  branches  of  government.  Put  most  simply,  it  is  the  idea  that
“Canadian legislators are engaging in a self-conscious dialogue with the judiciary.”[1] This
is an ongoing process that, over time, can result in a variety of responses.

Charter dialogue originated in Canada from the introduction of the Charter of Rights and
Freedoms, 1982.[2] According to this theory, interaction “resembles a tennis match between
branches about the compatibility of the policies at stake with the bill of rights.”[3] The
judiciary’s  role  is  to  give  meaning to  constitutional  text  by  determining a  given law’s
consistency with the Constitution and Charter.[4] The government is then able to engage
with  court  judgments  and  respond  accordingly.  Parliament  may  choose  to  re-work  or
abandon legislation altogether. Thus, legislative and judicial institutions participate in a
dynamic exchange.

One of the ways dialogue can be measured is by looking at legislation that has been passed
by Parliament and subsequently rejected by the Supreme Court. For example, from 1982 to
1995, Hogg, Thornton & Wright found 82% of laws struck down by the Court caused some
sort of legislative response.[5] Whether they were revisions, amendments, or scrapping of
the bill altogether, lawmakers responded to what judges had to say.

Criticism

Dialogue  theory  is  not  without  controversy.  Criticism comes  from the  perception  that
dialogue is one-sided. For example, Hogg, Thornton & Wright found that legislation that
went back to the drawing board was often re-drafted to reflect the same objective as the
first attempt.[6] In these cases, Parliament was perceived not to have fulfilled its end of the
exchange;  lawmakers  neglected  to  listen  to  judicial  advice.  Further,  because  the
'notwithstanding clause' gives Parliament the final say for breaches of certain sections of
the Charter, there is no guarantee that lawmakers will comply with judicial advice.[7] This
potential, along with decisions by Parliament that ignore Court decisions, undermine the
theory that there is an ongoing dialogue.
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