Removal of Objections to UNDRIP:
Repercussions at Home and
Abroad

On Tuesday, May 10, 2016 Canada removed its objections to the United Nations Declaration
on the Rights of Indigenous Peoples (UNDRIP).[1] UNDRIP may significantly alter the legal
framework of Aboriginal rights and title in Canada, but this continues to depend primarily
upon the significance Canadian courts give to it and whether it is implemented by
Parliament.

UNDRIP and Canada—A History of Objections

UNDRIP is a United Nations (UN) declaration. A declaration establishes a target that
countries commit to aim at, but are not legally bound to achieve. For this reason, they are
often referred to as ‘aspirational’: they do not create legally enforceable obligations.[2]

UNDRIP affirms the rights of Indigenous peoples worldwide to their ancestral land and
resources, and their right to self-determination, while recognizing the historical injustices
which have been inflicted upon them.

Along with the United States, New Zealand, and Australia, Canada voted against adopting
UNDRIP at the UN General Council in 2007.[3]

Canada disagreed primarily with three aspects of UNDRIP:[4]
1) UNDRIP acknowledges a general right to self-government for Indigenous peoples.

Canadian courts have only recognized this right in limited circumstances so

far.[5]

2)  UNDRIP emphasizes the sovereignty and right to self-determination of Indigenous
peoples.

The government was concerned that this would give nation-like rights to
Indigenous groups, such as the right to control trade with the United States,[6]
and possibly even the right to [secede keyword link to secession] from
Canada.[7]

3) UNDRIP states that traditional territories and resources of Indigenous groups cannot
be infringed without “free, prior, and informed consent.”[8]

This is contrary to the legal situation in Canada, where governments can
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infringe upon Aboriginal title for certain public purposes (as long as the
government first meets its consultation and fiduciary obligations to the
Indigenous group).[9]

As well, Canada was worried that UNDRIP’s guarantee of rights to a group’s
“traditional territory” could reinstate Aboriginal title to lands already given up
in treaties.[10]

In 2010, Canada embraced UNDRIP as an “aspirational document” and an example of
Canada’s commitment to reconciliation.[11] Canada became a supporter of UNDRIP, but
maintained “permanent objections” to several of the articles that they had disagreed with
initially.[12]

The Significance of Canada’s Objections

UNDRIP, as a UN declaration, is an aspirational document and is not legally binding.
However, declarations and other forms of ‘soft law’ can eventually become legally binding
customary law. A practice or idea can become customary law if many countries practice it
over time, and those countries view it as a law.[13] For example, some consider aspects of
the Universal Declaration of Human Rights - such as the right not to be subject to torture
and the right against arbitrary imprisonment[14] -to be international customary law.[15]
Customary law is binding between nations, although, like all international law, there is no
way to compel a country to obey it, outside of war or diplomacy.

If a declaration becomes international customary law, it will not legally bind countries that
had consistently and continuously objected to it.[16] If UNDRIP had become international
customary law during this period of time Canada’s objections would have prevented it from
having any legal effect.

Effects of Removal of Objector Status

In May, 2016, Canada removed its official objections to UNDRIP at the Permanent Forum on
Indigenous Issues. However, UNDRIP remains an aspirational document, just as it was
between 2010 and 2016. As such, there are two ways that it could have an effect on the
relationship between Indigenous peoples and the government within Canadian law:

1 - Implementation by the legislative and executive branches

The federal government could create law or policy that implements UNDRIP
standards. For example, the government could create a law requiring “free, prior,
and informed consent” before allowing development on lands where a group claims
Aboriginal title. The government could also embrace UNDRIP in its Indigenous
consultation policy. The government of Alberta declared in 2015 that it would
implement the principles of UNDRIP in its relations with Indigenous peoples,
implying that it will engage in greater consultation.[17]

2 - Judicial recognition of the declarations underlying values and principles



Canadian courts might consider UNDRIP international declarations when reviewing
the appropriateness of government action on related issues.[18] After all, if the
government commits to a declaration on the world stage, Canadian legislation,[19]
and perhaps its own actions, should reflect the values behind the declaration.
Therefore, it is possible that courts may re-interpret relevant Aboriginal legal rights,
such as the right to self-governance, to be more in line with UNDRIP.

In the short term, the removal of objections to UNDRIP will not have an immediate effect on
Canadian law. While it might be a sign that the government is more willing to implement
UNDRIP standards than they were before, they have always been free to do so. Courts,
however, will now be able to recognize the values underlying all UNDRIP articles, such as a
preference for “free, prior and informed consent,” as influencing government policy. Doing
so may also be less controversial now that the Declaration has been fully endorsed by the
government.

In the long term, should UNDRIP be practiced and enforced widely enough for it to become
customary international law, it will bind Canada. In that event, breaches of UNDRIP could
result in other countries bringing actions against Canada at the International Court of
Justice, or individuals or interest groups bringing complaints to the Human Rights Tribunal
or equivalent bodies. These bodies cannot impose any sort of punishment on Canada, which
would instead suffer shame and loss of face on the international stage.

The creation of customary international law is both uncommon and controversial. A
complicated document like UNDRIP is unlikely to ever become customary law, at least in its
entirety. This is because customary law only develops where there is a degree of
consistency in the way something is practiced.[20] That consistency is very unlikely to be
achieved when dealing with complicated matters such as self-governance. The removal of
objector status is therefore mainly a diplomatic gesture to reiterate Canada’s respect for the
principles of the Declaration.

Conclusion

Canada’s removal of its objector status to UNDRIP could have long-term repercussions both
at home and internationally should the Declaration eventually become international
customary law. Its immediate effect within Canada is more difficult to determine. Accepting
UNDRIP puts pressure on the government to implement recommendations in Canada, either
in government policy or by creating laws that are in line with stated aspects of the
Declaration. As well, the courts will consider UNDRIP as an indication of the government’s
intentions when reviewing the government’s interactions with Indigenous peoples. As
UNDRIP is not legally enforceable, it does not change the legal status of Indigenous
peoples. However, it could result in more respect for Indigenous rights, in particular rights
to self-determination and governance.
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