A Constitutional Dilemma: Who
Protects the Right Whales?

When Canadians face a health or safety risk, they can look to sections 91 and 92 of
the Constitution Act, 1867 to figure out whether the provincial or federal government has
the power to help them.[1] But what about when a species such as our giant sea-faring
cousin, the North Atlantic right whale[2] (the “right whale”) is in danger? What does the
Constitution have to say about that?

A species on the brink

Since June 7, 2017, six right whales have been found dead in the Gulf of Saint Lawrence.[3]
The six deaths amount to a loss of more than one percent of the estimated 500 right whales
that remain on the planet today.[4] Such a loss is a major blow for a species whose
population was reduced by unrestricted hunting in the 19th and early 20th centuries to a
fraction of what previously existed.[5]

Are the right whales a provincial or federal responsibility?

Sections 91 and 92 of the Constitution Act, 1867 outline which areas are under the authority
of the federal and provincial governments (referred to as the “division of powers”), but
neither section specifically mentions the “environment.” As a result, both the provinces and
the federal government can make laws on a specific environmental matter, as long as it can
be connected to a power granted to them in the Constitution.[6]

In the case of right whales, the federal government’s authority to create laws and
regulations is relatively clear. The federal government has control over areas such as the
sea coast and inland fisheries, navigation and shipping, criminal laws (including laws that
prohibit the dumping of harmful substances into the water), and obligations that arise from
international treaties (like the Convention on Biological Diversity).[7] More broadly
speaking, the federal government also has the power to make laws for the peace, order, and
good government of Canada on matters of national concern (such as marine or
interprovincial water pollution).[8]

In contrast, a provincial government may also provide some protections to right whales, as
provinces have the power to pass laws relating to property and civil rights (which may
include controls on polluting emissions or hunting), trade of animals or animal products
within the province, and subjects that provinces have delegated to municipalities (like
development, waste management, and wastewater).[9]

At the end of the day, while the federal government has primary authority to protect the
right whale, the necessary clean-up, necropsies (procedures used to determine cause of
death), and future protections will likely require a collaborative effort between the federal
and provincial governments.
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What protections are in place?

The right whale is listed as an endangered species in the federal Species at Risk Act, and
the federal government has both identified its critical habitat, and developed an action plan
for the recovery of the species.[10] Some protections from disturbances and hunting also
exist in the Marine Mammal Regulations under the federal Fisheries Act.[11]

In light of the tragedy this June, questions surely to be asked in the days to come are
whether more protections are needed, and how the provinces and federal government can
best use their respective powers to help.
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