Peace, Order and Good
Government

The Constitution Act, 1867 (“Constitution”) has a chapter in it called the Distribution of
Legislative Powers.[1] This chapter divides law making authority (heads of power) between
the federal and provincial governments. If a government makes a law outside of its listed
powers, that law is unconstitutional. The federal powers are listed in section 91 of the
Constitution and, among others, the list includes powers like currency, navigation,
copyrights, and the military.[2]

The introduction to section 91 includes a clause that grants Parliament additional law-
making powers beyond its list. It reads:

“It shall be lawful for the Queen ... to make Laws for the Peace, Order, and good
Government of Canada, in relation to all Matters not coming within the Classes of Subjects
by this Act assigned exclusively to the Legislatures of the Provinces.”[3]

The intention was that any area of law not originally divided between the provinces and
Parliament would become Parliament’s responsibility.[4] The Peace, Order and Good
Government clause is popularly known as ‘POGG’. POGG powers have since evolved to three
branches of power that justify the use of the POGG clause:

= Emergency: “the temporary and extraordinary need for national
regulation of a particular subject matter”;

» Residual/Gap: “the power to make laws on matters that are not
enumerated” in the Constitution; and

» National Concern: “the power to make laws in relation to matters that go
beyond local or provincial concerns or interests, and are, due to their
inherent nature, concerns of the Dominion of Canada as a whole.”[5]

Emergency Branch

There are two requirements for the use of Parliament’s emergency powers:

1. There must be a rational basis for the legislation; and
2. The legislation must be of a temporary nature.[6]

The Supreme Court of Canada (“SCC”) listed these requirements when deciding whether a
law passed by Parliament to combat inflation in the 1970s (that clearly encroached on
provincial authority) using the emergency branch, was constitutional.[7] Past examples of
emergencies include pestilence, drink or drug traffic, the carrying of arms, and the passing
of the War Measures Act in response to World War I1.[8]
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Residual/Gap

The language of the POGG clause makes it clear that “any matter which does not come
within a provincial head of power must be within the power of the federal Parliament.”[9]
The distribution of powers is thus exhaustive.[10] However, new, or unrecognized matters
to the Constitution do not default to federal authority.[11] It must first be determined
whether the matter fits under an existing head of power. For example, the environment has
been found to fall within both provincial and federal heads of power.[12]

Gaps occur when the Constitution recognizes a matter “but fails to deal completely with the
topic;” for example incorporating companies with national objects.[13] They also occur
when a matter is outside of provincial authority, such as within federal institutions, or on
land or waters that are Canadian but outside of any provincial boundary.[14]

National Concern

The SCC determined that if the real subject matter of a law “goes beyond local or provincial
concern or interest and must from its inherent nature be the concern of the Dominion as a
whole,” it will fall under the national concern branch.[15] Some examples include radio,
aeronautics, marine pollution, and nuclear energy.[16] A court will consider the following
points to determine if a matter is of national concern, making it permanently within federal
jurisdiction:

1. Is the matter distinguishable from a national emergency which is only for
legislation “of a temporary nature;”

2. Is it a new matter that did not exist at the time of Confederation, or a
matter that although “of a local or private nature in a province” has
become “matters of national concern;”

3. Does it have a “singleness, distinctiveness and indivisibility that clearly
distinguishes it from matters of provincial concern” and does it not
encroach on provincial jurisdiction so much that it unbalances the
distribution of law-making powers; and

4. In regard to its distinctive nature, how would other provinces be affected
by “a provincial failure to deal effectively with the control or regulation of
the intra-provincial aspects of the matter.”[17]
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