Duty to Consult with Whom?

When TC Energy began their work on the Coastal GasLink pipeline in 2012, few thought the
project would ever become so contentious.[1] Since it began, the project has been the
subject of anger and frustration. Of late, many pipeline advocates are frustrated because
opposition to the pipeline remains strong, despite TC Energy signing agreements with all
elected Indigenous[2] leadership along the pipeline’s route.[3] While the parties involved all
agree consultation between affected groups is important, there is confusion about who the
parties to that consultation must be. Cases from the Supreme Court suggest that for
unceded lands like the Wet’suwet’en land on the pipeline’s path, the Crown must consult
with a group’s hereditary leadership.

The Coastal GasLink Pipeline and Protests[4]

TC Energy began designing the Coastal GasLink pipeline in 2012.[5] Since then, they have
engaged in environmental, regulatory, and community assessments, working toward the
pipeline’s construction.[6] The pipeline’s route begins in Dawson Creek, B.C., near the
Alberta-B.C. border, and ends in Kitimat B.C., on the pacific coast. Once completed, the
pipeline will move natural gas for processing by LNG Canada, which in turn plans to convert
the natural gas into liquid natural gas for export.[7]

The pipeline passes through the traditional territories of several Indigenous groups. Much
of this land is unceded, meaning that the Indigenous groups residing there did not sign
treaties with the Canadian government. In much of Canada, Indigenous groups signed
treaties with the Canadian (or British or French) governments. These treaties listed the
rights and obligations of both parties. However, in some parts of Canada, and large parts of
B.C., the Crown did not negotiate treaties with the Indigenous groups living in the area.[8]
As a result, control over the lands is sometimes contested. Land where treaties were not
signed are called “unceded lands,” as opposed to “treaty lands.”

The Wet’suwet’en are one such Indigenous group on the pipeline’s path who have not
signed a treaty with the Government. Their hereditary leaders, the traditional leaders of
their community, oppose the pipeline. They have organised protests and blockades along its
route, opposing both the pipeline and the lack of consultation with hereditary leadership.[9]

The Duty to Consult

The duty to consult is an unwritten constitutional principle, identified by the Supreme Court
of Canada in the 2004 Haida Nation case.[10] It requires the Crown to consult with
Indigenous peoples when it undertakes action which may impair their rights. The duty to
consult is rooted in another unwritten constitutional principle, the Honour of the Crown,
which demands that the Crown act honourably in its dealings with Indigenous peoples.[11]
The Honour of the Crown arises because of the Crown’s assertion of sovereignty over lands
previously occupied by Aboriginal peoples.[12] The Supreme Court has held that section 35
of the Constitution Act, 1982[13] includes the Honour of the Crown, making it a
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constitutional obligation.[14]

The duty to consult arises anytime the government undertakes action which could
negatively affect Aboriginal peoples’ rights.[15] Because the Supreme Court has ruled that
section 35 of the Constitution Act, 1982 includes this duty, the government cannot easily
avoid it: they must consult with Indigenous groups. Crown failure to engage in adequate
consultation can result in courts requiring the Crown to pay financial damages, engage in
consultation, or stop the act in question.[16]

The duty to consult applies both when the Crown knows and when it ought to have known of
an existing Aboriginal right.[17] As such, any rights held by Indigenous peoples, either
through treaty or otherwise, are constitutionally protected. The government must consult if
it plans actions which may negatively impact these rights.

The duty to consult also applies to potential but not yet recognized Aboriginal rights.[18]
For example, while an Indigenous group is arguing in court for legal recognition of a land
claim, the Crown must still observe the duty to consult. This is important because receiving
legal recognition for Aboriginal rights, either by negotiating treaties or proving their
existence in court, is a costly and time-consuming process. The trial for the Tsilhqot’in
Nation case, wherein the Tsilhqot’in Nation sought legal recognition of a land claim, began
in 2002 and remained before the courts until 2014.[19] Without protection for their right to
control the land throughout this process, government action in the meantime could diminish
the right’s value.[20] For example, logging operations could deforest the land before the
court resolves the case. The duty to consult protects potential rights by requiring the Crown
to consult with affected Indigenous groups even before their rights are legally
recognized.[21]

The Supreme Court has said that the duty to consult involves balancing the interests of
Indigenous groups with Crown interests, and “thus lies closer to the aim of reconciliation at
the heart of Crown-Aboriginal relations.”[22] By placing a procedural safeguard over the
rights of Indigenous groups, the duty to consult can assist in reconciling these sometimes
competing interests.

The extent of consultation required by the duty to consult exists on a spectrum.[23] At the
low end of the spectrum, it may only require the Crown to provide notice of its plans and
discuss them with the affected group.[24] At the high end, it may require the Crown to
“accommodate” the Indigenous groups’ concerns.[25] This can involve creating a process
for consideration of local submissions, a formal decision-making process with Aboriginal
participation, or written reasons explaining why the Crown reached its decision.[26] Where
on this spectrum the Crown’s duty falls depends on two factors:

= The potential damage the action would cause to the Aboriginal right.
» The quality of the Indigenous groups’ claimed right.[27]

The higher quality the groups’ claim, and the greater the potential damage, the stronger the
duty to consult.[28] Determining if the consultation is adequate in each case is very difficult,
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and depends primarily on the facts of the case.[29]

Importantly, the Supreme Court has held that the duty to consult does not grant Indigenous
groups a “veto power” over Crown decisions.[30] If a court finds the consultation to be
adequate, a project can proceed “without the consent of the Indigenous group.”[31]

The Crown Must do the Consulting

The duty to consult applies only to the “Crown.” The Crown is the executive branch of
Canada’s federal and provincial governments.[32] It implements and enforces government
law and policy. The actions of Ministers and the Prime Minister are Crown action.

The duty to consult does not fall within the legislative, or law-making, branch of
government.[33] The Supreme Court decided this point in a 2018 case, Mikisew Cree v
Canada. There, two proposed federal laws potentially impacted the Mikisew Cree First
Nation’s rights to hunt, fish, and trap. The Mikisew Cree First Nation argued that the
legislature must consult with them, in accordance with the duty to consult, throughout the
law-making process. The Supreme Court decided the legislature need not consult with
Indigenous groups while making laws. Instead, other unwritten constitutional principles,
shield the law-making process from the duty to consult.[34] One such unwritten
constitutional principle is the separation of powers, which demands that each branch of
government not interfere unnecessarily in the other branches’ activities.[35] The Supreme
Court found that requiring the legislature to consult could violate these other principles. For
example, it may require the court to interfere in the law-making process to ensure the
legislature was consulting adequately.[36]

The result of Mikisew Cree is that only the Crown is subject to the duty to consult. The
Crown can delegate procedural elements - such as determining the precise route of a
pipeline - to others, but the obligation to meet the duty falls only on the Crown.[37] As the
Supreme Court has put it, the Crown holds “ultimate responsibility for ensuring consultation
is adequate”.[38] The Court in Mikisew Cree said that if the law created by Parliament
harmed the Mikisew Cree’s rights, they could challenge the law in court later.[39]

With Whom Must the Crown Consult?

Anytime Crown action threatens an Indigenous groups’ rights, the Crown must consult with
the group holding those rights. This can become confusing and create issues when the land
in question is unceded. On these lands Indigenous groups often operate with two different
governance structures: elected leaders and hereditary leaders. Elected leaders are the band
councils and chiefs elected to lead First Nations under the Indian Act.[40] The Indian Act is
federal legislation that governs “Indian” status, bands, and reserve land. The Indian Act
raises issues far beyond the scope of this article, relating both to its oppressive history and
its form today. For the purposes of this article, the most important part of the Indian Act is
that it imposes a uniform governance structure on First Nations communities across
Canada. The elected chiefs and councils, whose existence is prescribed by the Indian Act,
are known as elected leaders.
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Hereditary leaders are the historic leaders and representatives of Indigenous communities.
Their powers, duties, and governance structure are unique to the group in question. The
Wet’'suwet’en hereditary leaders, for example, are leaders of Houses. Their community has
13 such Houses.[41]

The Supreme Court has not explicitly stated with which of these two kinds of leadership the
Crown must consult when dealing with unceded land. However, John Borrows, a University
of Victoria Law Professor and Canada Research Chair in Indigenous Law, suggests that
when the claim is based on unceded land the Crown’s duty to consult is with the group’s
hereditary leaders.[42] Part of his reasoning rests on the fact that hereditary leaders have
brought two of the most important Aboriginal rights cases, Delgamuukw and Tsilhqot’in.[43]
This view aligns with the Wet’suwet’en peoples’ own legal system, where hereditary leaders
are responsible for negotiating on the groups’ behalf.[44]

Conclusion: Coastal GasLink and the Duty to Consult

The distinction between hereditary and elected leaders helps explain much of the debate
surrounding the Wet’suwet’en People and the Coastal GasLink pipeline. This debate
emerges in part from the disagreement between their elected and hereditary leaders as to
the desirability of the pipeline. While most Wet’suwet’en elected leaders have signed
agreements with Coastal GasLink indicating their acceptance of the pipeline, many
hereditary leaders remain opposed, largely for environmental reasons.[45]

As Borrows argues, there is precedent in major Supreme Court of Canada cases that
suggests the Crown must consult with hereditary leaders for projects, like the Coastal
GasLink pipeline, which potentially impact Aboriginal rights on unceded land. The Crown
has recently begun the consultation process by signing a Memorandum of Understanding
with Wet’suwet’en hereditary leaders.[46] While this Memorandum does not resolve the
hereditary leaders’ opposition to the pipeline, it suggests that a process of consultation is
underway. If Borrows’ view is correct then perhaps the appropriate parties are now at the
bargaining table.
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