Emergencies and the Rule of
Learning

The COVID-19 pandemic raises countless legal issues, many of which touch on the
distinctions between normality/emergency and the importance of sustaining the
commitment to the rule of law and constitutionality during times of crisis. Many excellent
blog posts in this series have addressed different dimensions of these sets of issues. This
commentary adds to this scholarly conversation by highlighting how the rule of law can and
ought to contribute to learning during emergencies.

The role of the rule of law during emergencies is often assumed to be one of preservation.
Law contains temporary, exceptional emergency powers, thereby preserving ‘normal,” non-
emergency legal norms.[1] As we are currently experiencing, the freedom to exercise
fundamental rights is curtailed in service of important, exceptional pandemic response
measures. In reality, the distinction between exceptional emergency powers and ordinary
everyday laws is tenuous (Burningham). But it is a distinction sustained by emergency
management and public health legislation across Canada. The “on/off” switch of the state of
emergency is a central mechanism in emergency law. The assumption is that, once the state
of emergency ends, emergency powers cease to be in effect and we all go back to normal.

As a number of blog posts have canvassed, the preservationist role of the rule of law during
emergencies is vital. Constant vigilance is required to prevent unlawful or at least dubious
governmental overreaching during emergencies (Fluker) and to ensure that the exercise of
fundamental freedoms is eventually restored when the pandemic is brought under control
(Kinsinger and Bird; Griffiths).

But understanding the rule of law as only preserving the status quo ante is inadequate. That
is because, in many cases, what is being preserved is itself woefully inadequate. As 2020 has
reminded the entire country through #ShutdownCanada and Black Lives Matter, in addition
to COVID-19, the rule of law in Canada is frayed and contested. The coercive powers of the
state are disproportionately wielded against Black and Indigenous peoples through
injunctions, policing, and incarceration. Spheres of state protection have shrunk through
privatization and deregulation, leaving vulnerable populations exposed to life-threatening
illness in workplaces and care homes. Canada might be “the Good” when compared to
worst-case scenarios. But it is still a state in which, during non-emergency times, the rule of
law regularly fails to protect those who are most vulnerable to state action and inaction.

Emergencies, sadly, are often what call sufficient attention to these systemic failures such
that institutional change becomes possible. Understood solely in preservationist terms,
however, the rule of law can act as a barrier to needed change. In contrast, understanding
the rule of law as the requirement of public justification[2] allows us to see how the rule of
law can also be the rule of learning. That is, the rule of law can facilitate the evolution of
constitutional norms so that they better respond to the lived experience of those oppressed
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or marginalized by the state and better reflect the ideals of constitutionalism articulated and
defended by these communities.

The rule of law as the requirement of public justification facilitates this learning because, on
this view, public officials must be able to provide defensible reasons in light of core
constitutional principles, which protect the agency of those affected. Defensible reasons
thus must be responsive to the agency of those affected. This view of the rule of law thus
conceives of legal subjects (those subject to the law) as active participants in the
interpretive process of defining and redefining legal and constitutional requirements.[3]

Legal scholars often assume that courts are the sole or most important sites for upholding
the rule of law. Indeed, the Supreme Court of Canada has recently affirmed the important
role of the courts in promoting a “culture of justification in administrative decision-
making.”[4] However, the historical record of courts in times of crisis demonstrates that
judges frequently fail to demand such justification of the use of emergency powers.[5]

Relying on courts alone is insufficient to uphold the rule of law. Rather, a culture of
justification requires an assemblage of “rule-of-law furniture.”[6] David Dyzenhaus points to
the Joint Committee on Human Rights (UK) as the type of creative institutional design that
represents a normative commitment to uphold rights protection and the rule of law.[7] He
writes: “[t]he more constitutional furniture there is in place, the more judges and politicians
will look hypocritical if they try to derail the rule-of-law project.”[8]

Like home furnishings, different items of rule-of-law furniture have different strengths and
functions. Where courts fall short in demanding robust justification - due to the scope of
proceedings or expertise, for instance - other types of institutions can and should play a role
in demanding public justification for the exercise of public power. In so demanding, public
officials and the public learn from past crises and can hold state actors to account.

One primary mechanism for learning from emergencies is the public inquiry.[9] The Ontario
SARS Commission, after SARS, yielded critical insight for preparing for a pandemic such as
COVID-19.[10] Notably these insights included measures needed to ensure more robust
rights protection for those most vulnerable to emergency response: e.g. anti-racism
emergency plans and pre-prepared financial and structural supports for those under
quarantine.[11] In other words, public inquiries are pieces of “constitutional furniture.”
Governed by public law and complementary to the known limits of the process and scope of
judicial review, they use blended methods to understand and help reform systemic legal and
policy issues.[12] Indeed the constitutional value of this kind of hybrid public institution is
well understood in other jurisdictions.[13]

Unfortunately, provincial and territorial emergency legislation is sparsely furnished in this
regard. Only Ontario and Quebec contain basic Ministerial reporting measures that require
the executive to report on the emergency and its response to the legislature.[14] Provincial
and territorial emergency and public health statutes contain minimal or no mandatory
oversight provisions.[15] And no provincial or territorial emergency management legislation
or public health emergency legislation requires independent ex poste analysis and critical



reflection.[16] Canada’s Quarantine Act also lacks any requirements for ongoing oversight,
reporting and/or inquiry.[17] This is a striking lack of formal accountability mechanisms for
a global pandemic, which has precipitated the activation of emergency powers in every
province and territory in the country.

This is not to suggest that public inquiries, or other examples of creative institutional
design,[18] offer a simple solution to learning from a pandemic. A common refrain is that
the report of a public inquiry will simply “sit on a shelf.” Inquiries are also a well-known
tactic used to forestall known and needed change.[19] But one plausible explanation for
these flaws is that public inquiries, hybrid institutions, and other instances of institutional
creativity are seen as misfits rather than necessary rule-of-law furniture in a constitutional
order that seeks robust justification of the exercise of public power. One constructive step,
then, would be to reform emergency laws to enshrine independent inquiries - or other forms
of independent oversight and analysis - as a mandatory feature of emergency law along with
specific requirements for public institutions to take up or respond to the recommendations
that follow from these oversight mechanisms.

No amount of legislated text can inoculate us against a future pandemic.[20] But legislative
reform can certainly better reflect a commitment to emergency governance under the rule
of law. These changes can also better hold governments accountable to the rule of learning.
Because we must learn - and change - if we are serious about minimizing the deeply
unequal impacts of emergencies and the conditions that brought those impacts to the fore.

* Assistant Professor, Peter A. Allard School of Law at the University of British Columbia.
Many thanks to Jaclyn Salter, Peter A. Allard School of Law JD 2021, for excellent research
assistance on this blog.
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