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What happens when the assumptions 
underlying our commitment to free speech 
no longer hold?1 

Richard Moon* 

  e Underlying Assumptions 

A commitment to freedom of expression means 
that an individual must be free to speak to others 
and to hear what others may say, without inter-
ference from the state. It is said that the answer 
to bad or erroneous speech is not censorship, but 
rather more and better speech. Importantly the 
listener, and not the speaker, is seen as responsible 
(as an independent agent) for his or her actions, 
including harmful actions, whether these actions 
occur because he or she agrees or disagrees with 
the speaker’s message. In other words, respect 
for the autonomy of the individual — whether 
as speaker or listener — means that speech is not 
ordinarily regarded as a ‘cause’ of harmful action. 
A speaker does not ‘cause’ harm simply because 
she or he persuades the audience of a particu-
lar view and the audience acts on that view in a 
harmful way. 

Underlying this commitment to freedom of 
expression (and the refusal to treat speech as a 
‘cause’ of subsequent harm) is a belief that humans 
are substantially rational beings, capable of eval-
uating factual and other claims, and an assump-
tion that public discourse is open to a wide range 
of competing views that may be assessed by the 
audience. ! e claim that ‘bad’ speech should not 
be censored, but instead answered by ‘better’ 
speech, depends on both of these assumptions — 
the reasonableness of human judgment and the 
availability of competing perspectives. A third, 

but less obvious, assumption underpinning the 
protection of freedom of expression is that the 
state has the e" ective power to either prevent or 
punish harmful action by the audience. Individ-
uals will sometimes make poor judgments. ! e 
community’s willingness to bear the risk of such 
errors in judgment may depend on the state’s 
ability to prevent the harmful actions of audience 
members or at least to hold audience members to 
account for their actions.

Expression cannot be restricted by the state 
simply because it might persuade its audience to 
act in a harmful way or because it might negatively 
a" ect an individual’s or group’s self-understand-
ing or self-esteem. ! e courts, in Canada and 
elsewhere, though, recognize that these assump-
tions about the audience’s agency or judgment 
that underlie the protection of speech may not 
always hold (and indeed never hold perfectly). 
Prohibitions on false or misleading product 
claims have been supported because advertisers 
have overwhelming power in the ‘marketplace 
of ideas’ and information (so that others have 
limited opportunities to correct misleading ads) 
and because so much commercial advertising is 
non-rational or visceral in its appeal. Similarly, 
the restriction of defamatory speech rests on a 
recognition that false claims made about an indi-
vidual are not easily corrected through ‘more 
speech.’ ! e harm of defamatory speech may 
persist, because the audience is not always in a 
position to assess the false and damaging claims 
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and because (people being as they are) the cor-
recting speech may not spread as e" ectively as 
the original defamation.

Exceptional Circumstances

Freedom of expression doctrine has always 
permitted the restriction of expression that 
occurs in a form and/or context that discourages 
independent judgment by the audience or that 
impedes the audience’s ability to assess the claims 
made. When speech ‘incites’ or ‘manipulates’ the 
audience to take violent action, the speaker may 
be seen as responsible for, and perhaps even as 
a participant in, any violence that follows. For 
example, in On Liberty J. S. Mill thought that the 
authorities would be justi # ed in preventing a # ery 
speech given near the home of a corn mer chant 
to a crowd of farmers angry about crop prices.2 
A heated speech delivered to a ‘mob’ appeals to 
passion and prejudice and might lead to impul-
sive and harmful actions. Speech is described as 
incitement when the time and (re$ ective) space 
between the speech and the (called -for) action 
is so limited that the speaker may be viewed as 
leading the audience into action and not simply 
as trying to persuade them into taking action.

In American free speech jurisprudence, the 
classic example of a fail ure in the conditions of 
ordinary discourse comes from a judg ment of 
Justice Holmes, who said that “! e most strin-
gent protect ion of free speech would not protect a 
man in falsely shouting # re in a theatre and caus-
ing a panic.”3 ! e false yell of # re in a crowded 
theatre represents a clear deviation from the con-
ditions of ordinary speech. ! e theatre audience 
in such a case would not have time to stop and 
think before acting on the communicated mes-
sage. ! e panic that would follow the yell of # re 
in these circumstances would almost certainly 
result in injury

! e examples given by Mill and Holmes 
involve circumstances that limit the audience’s 
ability to carefully or dispassionately assess the 
communicated message. ! e assumption is that 
ordinarily, when an individual communicates 
with others, he or she appeals to their indepen-
dent and reasoned judgment. In exceptional cir-

cumstances, however, an individual’s words may 
appeal to passions and fears and may encourage 
unre$ ec tive action. In these circumstances, the 
state may be justi# ed in restricting expression. 
Speech may be treated as a cause of audience 
action when the time and space for independent 
judg ment are compressed, or when emotions 
are running so high that audience members are 
unlikely to stop and re$ ect on the claims being 
made. While the line between rational appeal or 
conscious argument, on the one hand, and on 
the other, manipulation or incitement may not 
be easy to draw (and indeed is a relative mat-
ter), it is at least possible to identify some of the 
circumstances or conditions in which reasoned 
judgment is constrained.

Systemic Changes

What happens, though, when the basic 
assumptions underlying the commitment to 
freedom of expression — about the rationality 
of discourse and the scope of communicative 
engagement — are eroded or undermined not 
simply in limited situations, of the sort described 
by Mill and Holmes, but instead by more sys-
temic changes in the character of modern pub-
lic discourse?  In the last half of the twentieth 
century, two developments in the structure and 
character of public discourse raised signi# cant 
challenges for freedom of expression doctrine.4 
! e # rst was the rise of commer cial advertising, 
a form of speech that seemed to be designed to 
in$ uence its audience non-cognitively (the prob-
lem of manipulation). ! e problem was not just 
that commercial advertising seemed to be every-
where, but more signi# cantly, that it became the 
model for other forms of expression, including 
political speech.5 ! e second was the domination 
of public discourse by a smaller group of speakers 
and a narrower range of perspectives — resulting 
from the concentration of media ownership and 
the high cost of access to the media (the problem 
of unequal access).

While ‘manipulation’ and ‘inequality’ are 
o& en described and responded to as separate 
problems, they may be viewed as two aspects or 
dimensions of the much larger problem of the 
domination of public discourse by commercial 
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messages and the advertising form. Commer-
cial advertisements have a manipulative impact 
only because they so completely dominate public 
discourse. ! e overwhelming number of com-
mercial messages that we are confronted with 
each day reduces the space for critical viewing 
of individual ads. ! ere are so many ads that it 
is simply not possible for the audience to re$ ect 
on the claims or associations of each. ! ese ads 
simply wash over us. ! e domination of pub-
lic discourse by advertising also means that the 
unnatural images or absurd associations of a 
particular ad seem unexceptional. Because the 
principal channels of public discourse have been 
controlled by commercial interests and carry 
only ads and advertising-funded programming, 
the underlying message of advertising, that self-
realization is achieved through consumption, is 
an almost unchallengeable cultural assumption.

 

Concern that certain messages may domi-
nate discourse and overwhelm or displace other 
views is more explicit in the debate about the 
regulation of political or campaign advertis-
ing. Inequality in election spending, though, is 
a problem because of the ‘advertising’ form of 
most campaign expression, which is composed 
of images and slogans with little evaluative con-
tent. Election spending limitations, which do not 
restrict the message or form of expression but 
only the amount of money that can be spent in 
support of a particular message, are supported 
on the ground that unlimited spending will allow 
the messages of some candidates to ‘drown out’ 
those of other candidates. How is it, though, that 
the message of the better-# nanced candidate 
‘drowns out’ the message of his or her competi-
tors? ! e competitor’s message can still be heard, 
even if less o& en. If greater volume has an impact 
(if repetition of messages makes a di" erence), 
it is because so much contemporary political 
discourse has adopted the form of commercial 
advertising, seeking to in$ uence the audience 
emotionally or non-cognitively.

 Restrictions aimed at either the manipula-
tive impact of expression or the dominance of 
particular messages are partial, or symptom, 
responses to a systemic problem. Inequality in 

election spending is a problem because of the 
‘advertising’ form of most campaign expression, 
which is composed of images and slogans with 
little evaluative content. Commercial advertise-
ments have a manipulative impact only because 
they so completely dominate public discourse. 
Yet the courts in Canada, and elsewhere, have 
treated manipulation and inequality as separate 
problems, each representing a distinct and lim-
ited failure in the ordinary operation of public 
discourse. A commitment to freedom of expres-
sion, at least as a judicially-protected constitu-
tional right, rests on a belief that, in the absence 
of special circumstances, individuals should be 
permitted to express themselves and to assess the 
expression of others. Manipulation, then, must 
be viewed as an identi# able deviation from the 
ordinary conditions of free and rational public 
discussion; inequality must be viewed as a par-
ticular unfairness in electoral competition that 
can be addressed by setting basic ground rules 
that level the ‘playing # eld’

  e Internet

  ! e emergence of the Internet, as a signi# cant 
conduit for public and personal communication, 
seemed to lessen public concerns about media 
concentration and unequal access to commu-
nicative resources. ! e Internet (its many plat-
forms) o" ers a low-cost way to communicate 
with a potentially large audience. ! e Internet 
is an accessible means of communication that 
has enabled di" erent individuals, with similar 
concerns, to connect and organize, but it has 
also contributed signi# cantly to audience frag-
mentation. And so, while it might be said that 
more views are expressed and available through 
the Internet, it appears that most Internet users 
expose themselves (or are exposed to) to a rela-
tively narrow range of opinions that tend to rein-
force the views they already hold. Despite their 
failings, newspapers and broadcasters o& en pro-
vided a common space (served as part of a pub-
lic sphere) where a large and sometimes diverse 
group of readers or viewers might be exposed to 
di" erent views.  

! e Internet is a remarkable source of infor-
mation that can be easily and quickly accessed. 
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Indeed, the accessibility (and formal equality) of 
the Internet has led many to argue against any 
form of Internet speech restriction. Yet, at the 
same time, the Internet seems to be an e" ective 
vehicle for speech that appeals to the emotional 
or visceral and is intended to play on, or rein-
force, the audience’s prejudices. Moreover, the 
absence of (traditional media) # lters means that 
groundless assertion and personal attacks are 
unimpeded. More subtly, the Internet seems to 
encourage the distorted ‘democratic’ idea that all 
opinions are equally worthy of respect – regard-
less of whether they have any factual grounding. 
! e Internet did not create this commercial/
consumer model of speech and engagement, but 
it has advanced it considerably. Audience frag-
mentation (and the ‘echo chamber e" ect’), the 
absence of # lters and systems of accountability, 
as well as speaker remoteness or anonymity, have 
contributed to the decline of reason-based argu-
ment and thoughtful, respectful, engagement. 
When there is engagement on an issue, it is o& en 
confrontational and uncivil, and not concerned 
with persuading others or understanding their 
views.6

Speech as Cause? 

 What will or should happen to free speech doc-
trine if the assumptions about the rationality 
of discourse, and the scope of communicative 
engagement that underlie our commitment to 
freedom of expression, continue to be eroded? 
In Canada, the courts have sometimes upheld 
limits on freedom of expression without explain-
ing why we should not trust the individual audi-
ence member to make his or her own judgment 
about the merits of the expression. Instead, in 
these cases, the courts have adopted a behav-
ioural approach — asking simply whether the 
expression ‘causes’ harm.7 When de# ning the 
scope of freedom of expression, the courts 
regard the individual as free and rational, as an 
autonomous agent capable of giving direction 
to his or her life. In expressing him or herself, 
an individual gives voice to his or her thoughts 
and feelings and provides ideas and information 
for other individuals to consider, and to adopt 
or reject.  However, when the courts move from 

de# ning the scope of the freedom (under section 
2(b) of the Canadian Charter of Rights and Free-
doms)8 to assessing the freedom’s limits (under 
section 1 — the Charter’s limitations provision), 
they seem to shi&  to a behavioural or causal dis-
course. In their limitations analysis (section 1), 
the courts seem to rely on a di" erent image of 
the individual. ! e individual is seen as irratio-
nal, manipulable, directed by unchosen prefer-
ences, urges, and desires. Expression is seen as 
a form of action that impacts on the individual, 
sometimes causing him or her harm or some-
times causing him or her to engage in harm-
ful behaviour.   When confronted with issues of 
manipulation, intimidation, and communicative 
power, the Canadian courts’ faith in the freedom 
and rationality of the individual collapses.  ! is 
shi&  to a behavioural discourse at the limitations 
stage of the courts’ analysis occurs without any 
reconsideration of the assumptions that under-
lie their initial account of the value and scope of 
freedom of expression. When expression takes 
place in a context in which individual judgment 
seems distorted or constrained, the courts have 
found it easier to label and treat the expression 
as a form of action that ‘impacts’ the individual, 
rather than to isolate the exceptional character 
or circumstances of the expression. In addition, 
because cause is di*  cult to prove, the courts 
have either fallen back on “common sense” or 
deferred to legislative judgment to complete the 
causal link between expression and harm.9 

  However, if the courts support the restric-
tion of potentially harmful expression without 
explaining why the judgment of the audience 
is not to be trusted in the particular circum-
stance, and without acknowledging the costs 
of removing certain matters from the scope of 
public discourse, the right to free expression will 
have ceased to play any meaningful role in their 
decision-making. Freedom of expression has 
little substance if our trust in the ‘autonomous’ 
judgment of the individual is the exception (a 
condition that must be established); it has no 
substance if it is ‘protected’ only when we agree 
with its message or consider its message to be 
harmless. ! e problem with this approach to free 
speech protection — an approach that formally 
acknowledges the premises of free speech but 
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supports limits on speech that carries a ‘harmful’ 
message — is that it puts the whole free expres-
sion edi# ce at risk. 

But, is the only alternative to carry on as if 
we live in a world of rational discourse and open 
engagement? Ignoring these changes in the form 
and means of public discourse may have consid-
erable costs. ! is seems to be the approach of the 
US courts, which have rejected signi# cant lim-
its on election campaign spending,10 and hate 
speech.11 But with such an approach, we may end 
up with a large group of citizens for whom truth 
no longer matters, and who can be pushed and 
pulled by populist politics.
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