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  e Constitution of Canada as Supreme Law: 
A New De" nition

Maxime St-Hilaire, Patrick F. Baud and Elena S. Drouin* 

Not only is there no clear answer in Canadian 
law as to what the 'supreme law' of Canada com-
prises, but no agreement on how to ! nd that 
answer. In this short paper, we claim to solve the 
problem by proposing a new, workable, de! ni-
tion of the Canadian Constitution as supreme 
law that discards the document list approach 
of subsection 52(2), Constitution Act 1982, in 
favour of one that, through subsection 52(3), is 
based on the constitutional amendment proce-
dure of Part V, which relates to provisions.  

Canada’s Constitution has for many dec-
ades become best known for its combining 
British-style constitutional monarchy and par-
liamentary democracy with American-inspired 
federalism, albeit in a colonial form. Such a 
mixed constitution would have been considered 
improbable by the constitutional scholars of that 
age, such as A.V. Dicey.1

" e Canadian federation’s Constitution, 
which was initially set out in Canada’s Consti-
tution Act, 1867 (CA 1867)2 served as a model 
for the Commonwealth of Australia Constitution 
Act3 in 1901. Over three decades ago, the Can-
ada Act 19824 and its Schedule B, the English 
and French versions of the Constitution Act, 1982 
(CA 1982),5 tra nsferred full and exclusive con-
stituent competency to Canada. " is ! nal step in 
Canada’s peaceful transition from British colony 
to independent country continues to serve as a 
model throughout the Commonwealth. Yet the 
constitutional reforms brought about in 1982 
continue to raise the following essential, theor-
etical question: how, absent a revolution, can the 
full constituent competency be truly transferred 

rather than simply delegated to the former col-
ony by the imperial legislator?

" e CA 1982 also brought major reforms to 
Canada’s Constitution. In the past 35 years, Can-
ada has become renowned for its Charter of Rights 
and Freedoms,6 which served as one of the mod-
els for the Israeli Basic Laws7 and for South Afri-
ca’s Bill of Rights,8 among others.9 " e CA 1982 
also brought the recognition and a#  rmation of 
Aboriginal and treaty rights in section 35, which 
currently informs ongoing Australian debates on 
the constitutional recognition of Aboriginal and 
Torres Strait Islander peoples .10 But these o$ -de-
bated features of Canada’s Constitution mask a 
more fundamental problem facing Canadian 
constitutionalists — they cannot answer what 
should be a simple question: what is the supreme 
law of Canada composed of?

We can’t even agree on how to 
! nd out what the supreme law is

" e question of what the supreme law of Can-
ada is composed of is one without a clear answer 
in Canadian law. " ere exists no reliable list of 
the supreme law’s components and no such list 
could be established. Rather, it seems that the 
supreme law of Canada includes any possible 
provision that, based on the nature of its con-
tents, falls under one of the (real) constitutional 
amendment procedures that the supreme law 
provides in certain of its key components. How-
ever, one of the amendment procedures does not 
specify which contents it applies to, yet it pre-
sents itself as the “normal,” that is to say, residual 
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or default procedure. " is draws a vicious circle. 
In our view, this problem is one that should be of 
interest not only to Canadian constitutionalists. 
It also highlights the issues that can arise from 
perfectible constitutional dra$ ing and the inter-
action between the constitutional amendment 
procedure and the rest of a constitution, notably 
a federative one.

A basic question with no clear answer (yet), 
but a clue in the enshrining of the concept 
of “supreme law”

Subsection 52(1) of the CA 1982 “enshrines” the 
concept of supreme law into Canadian law, that 
is, of the “Constitution of Canada” as supreme 
law of this country, providing that “any law that 
is inconsistent with the provisions of the Con-
stitution is, to the extent of the inconsistency, of 
no force or e% ect.”11 " e French version uses the 
word “inopérantes.”12 " is is very unfortunate, 
because in Canadian federalism and distribu-
tion of powers jurisprudence — we do not use 
the single word “power” to refer to a legal power, 
just as we care about the distinction between the 
ideal of a (political) constituent power13 and that 
of a (legal) constituent competency — the term 
“inopérant” does not mean “invalid.”14 To be sure, 
no later than 1985, the Supreme Court of Canada 
made clear in an opinion that “manner and form” 
requirements prescribed by the supreme law had 
not been met, that “[t]he words ‘of no force or 
e% ect’ [or ‘inopérantes’]” in section 52 of the CA 
1982, “mean that a law thus inconsistent with the 
Constitution has no force or e% ect because it is 
invalid.”15

A provision that is misleadingly 
underinclusive

Subsection 52(2) of the CA 1982 states that the 
“Constitution of Canada,” so understood as Can-
ada’s supreme law, “includes (a) the Canada Act 
1982, including [the Constitution Act, 1982]; (b) 
the Acts and orders referred to in the schedule [to 
the Constitution Act, 1982, including the Consti-
tution Act, 1867]; and (c) any amendment to any 
Act or order referred to in paragraph (a) or (b).”16 
Does subsection 52(2) mean that the legal, but 
supra-legislative Constitution of Canada is to be 

exhaustively found in these Acts and orders, as 
amended? No, it does not.

Let us ! rst recall that the “supreme law” is 
only the “written” (as opposed to the “unwritten,” 
jurisprudential) element of the legal Constitution 
in the formal, that is, supra-legislative sense. But 
then it must be recognized that the supreme law 
so properly — and strictly — understood does not 
correspond with what subsection 52(2) of the CA 
1982 says it includes.17 For more than 20 ye ars, it 
seemed well understood that the Supreme Court 
of Canada did not clearly rule out the possibility 
that the supreme law might include provisions 
other than those referred to by subsection 52(2) 
of the CA 1982 (through its Schedule).18 But, in its 
2014 opinion on sections 5 and 6 of the Supreme 
Court Act,19 the Court con! rmed that provisions 
of this very Act that relate to the Court’s “essen-
tial features” are part of the supreme law.20 While 
the Supreme Co urt Act is not referred to in sub-
section 52(2) or in the Schedule to the CA 1982, 
the Court reached its conclusion by virtue of the 
constitutional amendment procedure prescribed 
by the CA 1982. " is procedure deals speci! cally 
with the “composition of the Supreme Court of 
Canada” — a category held by the SCC to include 
“the continued existence of the Court”21 — and 
more generally,  “the Supreme Court of Canada” 
— a category held by the SCC to include, “at the 
very least, the Court’s jurisdiction as the ! nal gen-
eral court of appeal for Canada, including in mat-
ters of constitutional interpretation, and its inde-
pendence”22 — at paragraphs 41(d) an d 42(1)(d), 
respectively. " is means that it is not subsection 
52(2), but the constitutional amendment proced-
ure, in the CA 1982, that determines whether or 
not a given provision is part of the supreme law 
of Canada.

A provision that is also misleadingly 
overinclusive

Indeed, subsection 52(2) of the CA 1982 is all 
the less useful in identifying the supreme law’s 
contents when we consider how many provi-
sions included in the instruments it refers to 
do not belong to the supreme law as properly 
understood: that is, in a way that makes sense 
given di% erent legal e% ects. " is is because many 
such provisions may be amended or repealed by 
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ordinary legislation enacted by a regular legisla-
tor, notably under sections 44 or 45 of the CA 
1982. It is contingent, if not unfortunate, that the 
latter sections have been put into Part V of the 
CA 1982, titled “Procedure for Amending Con-
stitution of Canada.”23 " eir predecessor provi-
sions, subsections 91(1) — its 1949-introduced 
version24 — and 92(1) of the CA 1867 rightly 
appeared in Part VI of that Act, titled “Distribu-
tion of Legislative Powers.”25 Unlike most other 
sections in Part V of the CA 1982, sections 44 and 
45 do not provide, or participate in the provision, 
of a special, constraining, and ad hoc procedure. 
Instead, they simply confer jurisdiction to those 
regular legislators that are the federal Parliament 
and the provincial legislatures. " ey plainly read:

“44. Subject to sections 41 and 42, Parliament 
may exclusively make laws amending the 
Constitution of Canada in relation to the 
executive government of Canada or Senate and 
House of Commons. 

45. Subject to section 41, the legislature of each 
province may exclusively make laws amending 
the constitution of the province.”26

Although the Supreme Court of Canada is 
perfectly aware that some provisions referred 
to in subsection 52(2) of the CA 1982 can be 
amended or repealed by ordinary legislation 
under section 44 or 45 of the same British-
imperial/supreme-law-belonging Act, the Court 
still refers to them as though they were part of 
the “Constitution of Canada” for the purposes 
of subsection 52(1), that is, the supreme law of 
Canada.27

As a result of its blind !  delity to the wording 
of the CA 1982 and its particularly misleading 
subsection 52(2), the Supreme Court’s lack of 
both a theoretical and a practical understanding 
of what makes the di% erence between ordinary 
law and supreme law has it uselessly struggling 
in New Brunswick Broadcasting with the trap, 
for instance, of whether provisions that are not 
referred to in subsection 52(2), but are part of the 
“constitution of the province” for the purpose of 
section 45, are part of the “Constitution of Can-
ada” and therefore the supreme law of Canada 
under subsection 52(1).28 Even when dealing 
with provisions that both fall under section 44 

or 45 of the CA 1982 and that are undoubtedly 
part of an instrument referred to by subsection 
52(2), the Court falls into the trap. " is is what 
happened in Eurig Estate (Re), where Justice 
Major wrote the majority reasons — and was not 
contradicted by the dissenting or concurring 
opinions on this particular point.29 Justice Major 
took for granted  that, because the provincial 
legislatures’ competency over the “constitution 
of the province” had been moved from the fed-
erative distribution of competencies in the CA 
1867 to a part of the CA 1982 titled “Procedure 
for Amending Constitution of Canada”, it had to 
be read “in association with [sub]section 52(1)” 
of the [CA 1982], as if it had changed from being 
a merely substantive constitutional competency 
to being a formal one.30 " is led Justice Major 
to “read in” an (express) “form requirement” 
into section 45.31 It is symptomatic of his fall-
ing into the trap that Justice Major explained the 
existence of contradicting comments by Justice 
Pigeon in the Reference re Agricultural Prod-
ucts Marketing Act32 by mentioning the fact that 
they “were made before the passage of the 1982 
amendments to the Constitution.”33 Yet, while 
what is covered by section 45 may be considered 
“constitutional law” in the substantial sense of 
the expression, it belongs, in (formal) essence, 
to ordinary law, which, by de! nition, cannot be 
part of the supreme law.34

We submit Eurig Estate is incorrect on this 
point and should not be followed. No particular 
form beyond passage by the Senate and House 
of Commons or the legislative assembly of the 
province and royal assent by the Governor Gen-
eral or the Lieutenant Governor, as the case may 
be, is required.35 " at was the case before 1982, 
as neither subsection 91(1) nor 92(1) required 
the use of a particular form to amend the con-
stitutional provisions to which they applied. As 
the Supreme Court noted in its 2014 opinion 
on the reform of the Senate, sections 44 and 45 
are the successors of those provisions and there 
was no intention in 1982 to do anything more 
than preserve the powers that subsections 91(1) 
and 92(1) conferred. It is notable, though not 
decisive, that Eurig Estate was not cited in the 
Supreme Court’s discussion of sections 44 and 
45 in its opinion on the reform of the Senate.36 
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If Eurig Estate was good law, and set out a rule 
such that if the federal Parliament or a provincial 
legislature failed to expressly amend (or repeal) 
a provision, the amendment (or repeal) would 
be invalid, we expect that the Supreme Court 
would have taken the opportunity to remind 
legislators of this point.

A shi!  from a substantive to a procedural 
criterion

As a result of the foregoing, we must not only 
discard subsection 52(2) of the CA 1982 in 
favour of a procedural criterion for determining 
whether a given provision is part of the supreme 
law of Canada, but also reject from this criterion 
sections 44 and 45, even though they appear in 
Part V, whose title suggests that its provisions 
are entirely devoted to the constitutional amend-
ment procedure.

By the same rationale, we have to include 
section 35.1 of the CA 1982 in the procedural cri-
terion, even though it is not only likely non-justi-
ciable, but it is also found in a part other than Part 
V, that is, Part II, titled “Rights of the Aboriginal 
Peoples of Canada.”37 Section 35.1 provides that:

" e government of Canada and the provincial 
governments are committed to the principle 
that, before any amendment is made to Class 
24 of section 91 of the ‘Constitution Act, 1867’, 
to section 25 of this Act or to this Part,

(a) a constitutional conference that includes 
in its agenda an item relating to the proposed 
amendment, composed of the Prime Minister 
of Canada and the ! rst ministers of the 
provinces, will be convened by the Prime 
Minister of Canada; and

(b) the Prime Minister of Canada will invite 
representatives of the aboriginal peoples of 
Canada to participate in the discussions on 
that item.38

Section 35.1 was added to Part II of the CA 1982 
in 1983 by an amendment made under the gen-
eral procedure,39 which is mostly provided for by 
section 38 of the CA 1982 and requires, among 
other things, the approval of two-thirds of the 
provinces representing 50 percent of the total 
population of the provinces.40

Although section 35.1 undoubtedly con-
cerns the rights of Aboriginal peoples, it was 
likely added to Part II in an attempt to avoid the 
application of paragraph 41(e), which requires, 
among other things, the unanimity of the prov-
inces to amend Part V. In its opinion on the 
Senate reform, the Supreme Court concluded 
that, given the Senate’s role in the constitutional 
amendment procedure set out in Part V, its aboli-
tion, even if it le$  the text of Part V intact, would 
(more than incidentally) alter the functioning 
of the procedure and therefore falls under para-
graph 41(e). Generalizing from the Supreme 
Court’s conclusion, paragraph 41(e)’s purpose 
is to protect the functioning of the constitutional 
amendment procedure and, absent the unan-
imity of the provinces, prevents the addition or 
removal of requirements for making constitu-
tional amendments.41 Since section 35.1 seems to 
add a requirement for the making of a constitu-
tional amendment to certain speci! ed provisions 
relating to Aboriginal peoples and was not added 
with the unanimous approval of the provinces, 
we have reason to doubt its validity; this amend-
ment appears to be unconstitutional.42

Section 35.1 is a further example, in a pool 
of many, of the careless dra$ ing of the CA 1982. 
Our point here is that, because the de! ning cri-
terion of the supreme law of Canada has to be 
procedural, its general principle is to be found 
in subsection 52(3) of the CA 1982, which pro-
vides that “[a]mendments to the Constitution of 
Canada [so understood] shall be made only in 
accordance with the authority contained in the 
Constitution of Canada.”43 " is principle, and by 
extension, the declaration that the Constitution 
is the “supreme law of Canada” in subsection 
52(1), are integral to the constitutional amend-
ment procedure and likely fall under paragraph 
41(e). In some sense, paragraph 41(e) is the 
ultimate constituent competency for Canada — 
the power to amend the constitutional amend-
ment procedure — and thus the de jure sover-
eign in Canada. In the next two sections, we will 
examine the procedure in greater detail to see 
what it can tell us about what is and is not part of 
the supreme law of Canada.
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It is the (unknown) sum of all 
provisions that can be amended, 
repealed or enacted only under the 
(known) amendment procedure it 
provides

In Canadian constitutional law, it is not tauto-
logical to say, as we just did, that, as provided by 
subsection 52(3) of the CA 1982, the supreme 
law of Canada is composed of all provisions that 
may be only amended in accordance with it. " is 
is precisely what makes the di% erence between 
(formally) ordinary and (formally) constitu-
tional “written” laws — an ordinary law cannot 
de! nitively determine how it is to be amended. 
While it is true that we do not know the exact 
substantive extent of the supreme law of Canada, 
we do know that the constituent competency 
(which again, must not be mistaken for the idea 
of “constituent power”), which was transferred 
to Canada in 1982 through an amendment “for-
mula,” is meant to be exhaustive, or as Richard 
Albert puts it, a “complete code.”44 " is is what 
the “patriation of the Constitution” — e% ected 
by the Canada Act 198245 and its Schedule B, the 
CA 1982 — was chie& y about.46 " is means, as 
the Supreme Court explained in its 1982 opinion 
rejecting Quebec’s claim that it possessed a con-
ventional veto over constitutional amendments, 
the “new procedure for amending the Constitu-
tion of Canada… entirely replaces the old one in 
its legal as well as in its conventional aspects.”47 It 
is through subsection 52(3), which we propose to 
use as the criterion for de! ning the supreme law 
of Canada that allows us to conceive of the non-
recognition by,48 or “irrelevance” for,49 Canadian 
law, of the hypothetical repeal by the Parliamen-
tary of the United Kingdom of section 2 of the 
Canada Act 1982. " is section reads: “[n]o Act 
of the Parliament of the United Kingdom passed 
a$ er the Constitution Act, 1982 comes into force 
shall extend to Canada as part of its law.”50

Any provision elsewhere in the supreme law 
related to constitutional amendment procedure 
is implied to have been repealed by Part V of the 
CA 1982. We are aware of ! ve such provisions: 
section 3 of the Constitution Act, 1871,51 which 
allowed the federal Parliament to alter a prov-

ince’s boundaries only with the authorization of 
the a% ected province’s legislature; the provisions 
in each of the agreements, made between the 
Federal executive and those of Alberta, British 
Columbia, Manitoba, and Saskatchewan con-
cerning public lands and natural resources of 
these four provinces; and put into law and con-
stitutionalized by the British/imperial Constitu-
tion Act, 1930, which reproduced them in sched-
ules that allow those agreements to be “varied by 
agreement con! rmed by concurrent statutes of 
the Parliament of Canada and the Legislature of 
the Province.”52

" e supreme law of Canada: a new, 
procedural de# nition

We can therefore de! ne the content of the 
supreme law of Canada as being composed of 
all the “written” law: that is, the legal provisions, 
whose amendment, repeal or enactment now 
(and since April 17, 1982)53 fall under the constit-
uent competency that is established by the true 
and variable constitutional amendment proce-
dure established by the CA 1982. As we said, this 
procedure is mostly provided for in Part V of the 
CA 1982, but includes section 35.1, which is in 
Part II of the CA 1982, and excludes sections 44 
and 45, which are in Part V. " at said, this article 
is not the best venue to detail the constitutional 
amendment procedure and the ongoing complex 
(and complicated) jurisprudential and academic 
debates it generates.

" e Canadian constitutional amendment 
procedure: a new, functional identi# cation

To sum up, we would say that in Canada, the 
formal and real constitutional amendment pro-
cedure, and thus the formal and real constitu-
ent competency, breaks down into three di% er-
ent procedures. Two of them apply in speci! c 
instances, while the other is intended to be the 
“normal,” that is, default or residual procedure, 
which (as we said before and will get back to in 
the next part) creates a loophole. " is gives the 
courts considerable leeway to determine whether 
certain provisions come under one or more of 
the federally distributed, regular legislative com-
petencies or the formal constituent competency.
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An alternative (and probably better) way 
to describe the constituent competency is to 
say that there is only one procedure, in which 
the Governor General proclaims the amend-
ment under the Great Seal of Canada54 with the 
authorization of the House of Commons, pos-
sibly the Senate (whose opposition can be over-
ridden),55 and a variable number of provincial 
legislative assemblies.

" ese are the key actors whose coordinated 
action forms Canada’s constituent competency. 
" e authorizing actors (that is, all except the 
Governor General) are equally vested with 
the right to formally initiate the constitutional 
amendment procedure under section 47 of the 
CA 1982.56

Part  V and section 35.1 of the CA 1982 
refer to other actors, but those actors do not, 
in our opinion, play a role in either authoriz-
ing or proclaiming amendments. For example, 
section 48 of the CA 1982 refers to the Queen’s 
Privy Council for Canada, a body established 
by virtue of section 11 of the CA 1867, but only 
to bind it to “advise the Governor General to 
issue a proclamation…forthwith on the adop-
tion of the resolutions required for an amend-
ment.”57 Assuming for the sake of argument that 
it is valid, section 35.1 of the CA 1982 unclearly, 
weakly, and probably unjusticiably requires 
the convening of a “constitutional conference” 
before the initiation of the procedure for an 
amendment of speci! ed provisions that directly 
relate to the Aboriginal peoples of Canada. Sec-
tion 49 of the CA 1982, now obsolete, provides 
for a mandatory constitutional conference “to 
review” the provisions of Part V within 15 years 
of its coming into force.58 Surprisingly, both 
sections 35.1 and 49 refer to actors who have 
historically had a political or conventional exis-
tence, but not a legal one: the provincial ! rst 
ministers and the “Prime Minister of Canada.”59 
Finally, the Supreme Court’s 1998 opinion on 
the domestic and international law surround-
ing the possible secession of Quebec unclearly 
(and problematically60) made the federal and 
provincial executives somehow legally bound 
actors in Canada’s constituent competency, 
using following terms:

" e Constitution Act, 1982 gives expression 
to this [democratic] principle, by conferring a 
right to initiate constitutional change on each 
participant in Confederation. In our view, the 
existence of this right imposes a corresponding 
duty on the participants in Confederation to 
engage in constitutional discussions in order 
to acknowledge and address democratic 
expressions of a desire for change in other 
provinces. " is duty is inherent in the 
democratic principle which is a fundamental 
predicate of our system of governance.61

In summary, the threefold real and formal 
procedure to amend, repeal or enact provisions 
of the supreme law of Canada consists in the issu-
ance of a proclamation by the Governor General, 
so authorized by at least the lower house of the 
federal Parliament and a variable number of pro-
vincial legislative assemblies. In the next part, we 
will suggest a way to map out this procedure.

How to better de! ne the procedure 
that enables the supreme law's 
identi! cation and amendment

Building on this better, procedural understanding 
of what the supreme law of Canada is, we now 
want to clarify how one can also better de! ne the 
procedure that allows for its amendment. Indeed, 
it is this procedure that, as we submitted, repre-
sents the best criterion to determine whether or 
not a provision is part of this very supreme law.

" e Canadian constitutional amendment 
procedure: a new, ‘thought-economical’, 
account

Canada’s constitutional amendment procedures 
are mostly set out in Part V of the CA 1982. " ey 
are asymmetrical, composed of a default, or 
“normal” procedure and two speci! c, or “excep-
tional” ones. We will start with the two excep-
tions.

" e ! rst and most onerous of all three pro-
cedures resides in the combination of sections 
41 (necessary authorizations), 46 (initiative and 
revocation of authorization), 47 (overriding of 
the Senate’s failure to authorize an amendment 
by the House of Commons), 48 (Privy Council’s 
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duty to advice the Governor General to issue 
the proclamation), and, most likely subsection 
39(2) (imposing a three-year time limit starting 
with the ! rst authorizing resolution). It is the 
most burdensome procedure because it requires 
the authorization of all ten provincial legislative 
assemblies. According to section 41, this proce-
dure applies to amendments in relation to:

(a) the o#  ce of the Queen, the Governor 
General and the Lieutenant Governor of a 
province;[62]

 (b) the right of a province to a number of 
members of the House of Commons not less 
than the number of Senators by which the 
province is entitled to be represented at the 
time this Part comes into force;

(c) subject to section 43, the use of the English 
or the French language;

(d) the composition of the Supreme Court of 
Canada[63]; and

(e) an amendment to this Part.64

" e second speci! c procedure is provided 
for by the combination of sections 43, 46, 47, 
48, and, arguably, subsection 39(2). Unlike the 
! rst procedure, it is considerably less demanding 
than the default procedure (which we will detail 
below). " e only legislative assembly whose 
authorization it requires is that of “each province 
to which the amendment applies.”65 " i s could 
very well be only one province. " e procedure 
applies to amendments “in relation to any provi-
sion that applies to one or more, but not all prov-
inces, including (a) any alteration to boundaries 
between provinces, and (b) any amendment to 
any provision that relates to the use of the Eng-
lish or the French language within a province.”66 
Section 43 has not only been used to amend 
existing provisions of the supreme law, but also 
to enact one: section 16.1 of the Charter, which 
guarantees that “[t]he English linguistic com-
munity and the French linguistic community in 
New Brunswick have equality of status and equal 
rights and privileges, including the right to dis-
tinct educational institutions and such distinct 
cultural institutions as are necessary for the pres-
ervation and promotion of those communities.”67

" e third and ! nal constitutional amend-
ment procedure presents itself as the “normal” 
or default one. It is determined by the combina-
tion of sections 38, 39 (subsection 39(1) creates 
a one-year waiting period and subsection 39(2) 
creates a three-year time limit), 40 (compensa-
tion resulting from certain amendments), 42, 46, 
47, 48, and arguably, section 35.1 (amendments 
to provisions regarding Aboriginal Peoples) of 
the CA 1982 — assuming, for the sake of the 
argument, it is valid, and if so, justiciable.

Many Canadian constitutionalists approach 
section 42, and its intrinsic connection with sec-
tion 38(1) and sections 39, 46, 47, and 48, as if 
it were a distinct amendment procedure. It is 
also possible, and perhaps more “Occamian,” to 
understand section 42 as an adjustment of the 
default procedure for speci! ed matters. Indeed, 
subsection 42(1) refers to 38(1), the latter of 
which provides for the central elements of the 
default procedure, making it clear that subsec-
tion 38(1) applies to an amendment “in relation 
to the… matters” set out in subsection 42(1):

(a) the principle of proportionate representation 
of the provinces in the House of Commons 
prescribed by the Constitution of Canada[68]; 
(b) the powers of the Senate and the method 
of selecting Senators[69]; (c) the number of 
members by which a province is entitled to be 
represented in the Senate and the residence 
quali! cations of Senators[70]; (d) subject to 
paragraph 41(d), the Supreme Court of Canada 
[71]; (e) the extension of existing provinces into 
the territories[72]; and (f) notwithstanding any 
other law or practice, the establishment of new 
provinces[73].74

According to section 42(2), subsections 38(2) 
to (4) — which, for an amendment “that dero-
gates from the legislative powers, the proprietary 
rights or any other rights or privileges of the leg-
islature or government of a province,”75 require 
an absolute majority of the members of a legis-
lative chamber for a resolution of assent to be 
passed and grant a (revocable) right to withdraw 
— do not apply to amendments that fall under 
subsection 42(1).76

More demanding than the “bilateral” special 
procedure of section 43, but less stringent than 
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the “unanimity” special procedure of section 41, 
this normal procedure requires the authoriza-
tion of “the legislative assemblies of at least two-
thirds of the provinces that have, in the aggre-
gate, according to the then latest general census, 
at least ! $ y per cent of the population of all the 
provinces,” in addition, of course, to the autho-
rization of the House of Commons, the Senate 
(whose failure to authorize an amendment may 
be overridden by the Commons), and the issu-
ance of a proclamation by the Governor Gen-
eral.77 Subsection 38(1) refers to the total “popu-
lation of all the provinces” which is smaller than 
Canada’s population, excluding the population 
of the territories, which may not participate in 
the constituent competency.78

A problematically overlooked loophole

In the absence of any conceivable, complete list 
of the provisions that might be included in the 
supreme law of Canada, the presence (within 
this list) of a residual constitutional amendment 
procedure, in addition to speci! c ones, jeopar-
dizes what should otherwise have been a quite 
e#  cient procedural criterion for identifying such 
provisions. Indeed, a$ er determining that a pro-
posed enactment does not come under the ambit 
of either special procedures under sections 41 
and 43 or any of the speci! ed instances of appli-
cation of the adjusted “normal” procedure under 
section 42, one is, as long as the proposed enact-
ment’s substance is somehow “constitutional” in 
nature, dealing with government or rights, le$  
with the question of whether this enactment is 
within the jurisdiction of one of the regular leg-
islators, and thus a matter of (formally) ordinary 
legislation, or is within the ambit of subsection 
38(1) of the CA 1982, and thus a matter of (for-
mally) constitutional legislation. 

Since Canada is a federation, one might be 
tempted to think that the solution to the prob-
lems created by Canada’s confusing constitu-
tional amendment procedure lies in checking 
whether the proposed enactment comes within 
the ambit of one of the distributed legislative 
competencies between the federal Parliament 
and provincial legislatures, including those pro-
vided in sections 44 and 45 of the CA 1982. " ere 
is a snag. Like any federation, whose de! nition 

of legislative heads of power must be exhaustive, 
Canada has a supreme law that provides for a 
residual legislative competency. In Canada, that 
competency is conferred on the federal Parlia-
ment by the opening words of section 91 of the 
CA 1867, with the relative exception of subsec-
tion 92(16) of the CA 1867, which confers exclu-
sive jurisdiction to provincial legislatures over 
“[g]enerally all Matters of a merely local or pri-
vate Nature in the Province.”79

By imposing limits to the federal residual 
legislative competency — setting aside its “emer-
gency branch,”80 the judicially recognized com-
petency to alter the federative division of compe-
tencies in emergency situations — the “national 
dimensions branch” should have resolved this 
problem by providing a criterion to determine 
whether a given provision falls under this for-
mally ordinary federal legislative competency.81 
If it does not fall under the residual legislative 
competency, then the provision falls under the 
residual constituent competency under subsec-
tion 38(1) of the CA 1982. However, the national 
dimensions doctrine seems to be falling, if it has 
not already fallen, into oblivion, as it has not 
even been pled in recent division of competen-
cies cases. Consequently, in our opinion, the trial 
judge in the case challenging the Succession to 
the " rone Act,82 currently on leave to appeal at 
the Quebec Court of Appeal, failed to consider 
whether the federal statute validly fell under the 
federal residual legislative competency under the 
opening words of section 91 of the CA 1867 or 
required an amendment under the residual con-
stituent competency under section 38 of the CA 
1982, making it therefore invalid.83

" e question of whether an enactment is sub-
ject to section 38 of the CA 1982 does not always 
arise as a choice between this latter section and 
the opening words of section 91 of the CA 1867. 
" is question can also arise with sections 44 or 
45 of the CA 1982. In the Senate Reform Refer-
ence, for instance, the Supreme Court of Canada 
unanimously concluded that, despite the seem-
ingly clear wording of section 44 of the CA 1982 
— which reads “Subject to sections 41 and  42, 
Parliament may exclusively make laws amend-
ing the Constitution of Canada in relation to the 
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executive government of Canada or the Senate 
and House of Commons”84 — changes “engaging 
the interests of the provinces in the Senate as an 
institution forming an integral part of the fed-
eral system” have an impact on the Senate’s “fun-
damental nature role.”85 " us, they may only be 
made under the residual constitutional amend-
ment procedure under section  38.86 Ultimately, 
this ! nal case is striking evidence of the enor-
mous power given to the courts to determine, 
ad hoc, a very fundamental question of positive 
Canadian law. " is power, however, is the result, 
not only of the poor dra$ ing and “architecture” 
of the CA 1982 — the ensuing problems of which 
we hope our doctrinal approach might help rem-
edy — but also of the Supreme Court’s approach 
to interpreting Part V. As to its concurrence with 
the federal residual competency, this approach 
to the residual constitutional amendment proce-
dure adds a concurrence with the federal compe-
tency over the executive government of Canada 
or the Senate and House of Commons, which 
presents itself clearly as to apply “residually” to 
these speci! ed matters.87
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