Constitutional

7" un

constitutionnel

CENTRE for CONSTITUTIONAL STUDIES
Centre d’études constitutionnelles

Volume 15, Number 2, 2006






Constitutional Forum constitutionnel

Ef/’éﬁ:
Judith A. Garber

Droduction:
Amber Holder

ffazézf E»ﬁ‘wzr:

Anna Lund

Shannon Kleinschroth
Darin McKinley

Associate Memberships to the Centre for
Constitutional Studies, which include

a subscription to Constitutional Forum
constitutionnel, are available at $42.00
CDN per year in Canada and $42.00 USD
for international orders (no GST). For
information about subscriptions and back
issues, contact:

Amber Holder
aholder@law.ualberta.ca
(780) 492-5681

Constitutional Forum constitutionnel is
published three times per year by the Centre
for Constitutional Studies/Centre détudes
constitutionnelles with the generous support
of the Alberta Law Foundation.

Alberta LAW
FOUNDATION

Constitutional Forum constitutionnel is
indexed in: Index to Canadian Legal
Periodical Literature, Index to Canadian
Legal Literature, and Current Law Index.

ISSN: 0847-3889
PUBLICATION MAIL AGREEMENT #4006449667

(

Centre for Constitutional Studies

Vi / dizy/ﬂmmf BM//

Richard W. Bauman, Chair
Janine Brodie, ER.S.C., Deputy Chair
Peter Carver

Madame Justice Carole Conrad
L. Christine Enns

Gerald Gall, O.C.

Linda Hughes

Patricia Hughes

Donald Ipperciel

Ritu Kullar

Randall Morck

George Pavlich

Judith Garber, Executive Director
Naomi Schmold, Program Manager
Amber Holder, Administrator

Centre for Constitutional Studies
448D Law Centre
University of Alberta
Edmonton, AB T6G 2H5
Canada
(780) 492-5681 (phone)
(780) 492-9959 (fax)
ccs@law.ualberta.ca
www.law.ualberta.ca/centres/ccs

CENTRE for CONSTITUTIONAL STUDIES
Centre d’études constitutionnelles



Submissions

Constitutional Forum constitutionnel publishes works, in English or French, of interest to a broad
readership. We welcome essays, original research, case comments, and revised versions of oral
presentations pertaining to constitutions and constitutionalism. Manuscripts addressing current
issues and cases are particularly encouraged.

Submissions should 3000-6000 words in length and can be accepted as Word or WordPerfect files.
The final decision about publication rests with the Editor.

Article Submission

Submissions and inquiries about publication should be directed to the Editor:
Dr. Judith A. Garber

Centre for Constitutional Studies

448E Law Centre

University of Alberta

Edmonton, AB T6G 2H5
Canada

jgarber@law.ualberta.ca
(780) 492-8281

Format

The text of all manuscripts should be double-spaced, with margins of at least 1 inch on all sides.

Citations

Forum citation style is based on the Canadian Uniform Guide to Legal Citation (McGill Guide), 6th
ed., but generally avoids abbreviations. When referencing court rulings, wherever available include
parallel citations to free online sources (CanLII, FindLaw, BAILI], etc.) in addition to citations to
printed reporters. Wherever possible, please cite paragraphs rather than page numbers.

The official style sheet for Constitutional Forum constitutionnel is available at:
http://www.law.ualberta.ca/centres/ccs/Journals/Submissions.php

Spelling
Follow the Canadian Oxford Dictionary for English spelling; for French spelling, follow
Multidictionnaire de la langue frangaise, 4e éd.

Usage and Style
For submissions in English, follow The Chicago Manual of Style, 15th ed.; for submissions in French,
follow Multidictionnaire de la langue frangaise, 4e éd.

Please note that manuscripts that do not conform to the fundamentals of Forum style may be
returned to the authors for revision.



A Note on Sources

Increasingly, legal materials are available online through free services offered by Legal Information
Institutes (LIIs)/Instituts d’'information juridique (IIJs) as well as by courts themselves. One

can search for and obtain court rulings (and related briefs, transcripts of oral arguments, etc.),
legislation, constitutions, and other official documents or secondary sources. The more recent the
materials, the more likely that they can be retrieved through a LII site.

In Constitutional forum constitutionnel, footnote references to court rulings indicate whether the
case is available from a free online source by the presence of a LII reference in the case citation (or
a reference to a similar database). Unless otherwise indicated in the footnote, the reference is to
material in English or French.

Databases include:

o CanLII (Canada) <http://www.canlii.org> (English)

« IIJCan (Canada) <http://www.iijjcan.org> (frangais)

o LexUM (Canada) <http://www.lexum.umontreal.ca>

o LII (United States) <http://www.law.cornell.edu>

o SCOTUS (United States Supreme Court) <http://www.supremecourtus.gov>

o FindLaw (United States) <http://www.findlaw.com/casecode/>

o BAILII (British, Irish, and European Union) <http://www.bailii.org>

o CommonLII (Commonwealth) <http://www.commonlii.org>

o SAFLII (Southern Africa) <http://www.saflii.org>

« Droit francophone (La francophonie) <http://portail.droit.francophonie.org>

« HKLII (Hong Kong) <http://www.hklii.org>

o AustLII (Australasia) <http://www.austlii.edu.au>

o PacLlI (Pacific Islands) <http://www.paclii.org>

o NZLII (New Zealand) <http://www.nzlii.org>

o WorldLII covers some additional countries and links to all LII services
<http://www.worldlii.org>

Dozens of individual countries’ legal databases can also be accessed through WorldLII <http://www.
worldlii.org/catalog/2172.html>.






51 | Jane Austen and the Council of the Federation

Jean Leclair

63 | Arbitration Using Sharia Law in
Canada: A Constitutional and
Human Rights Perspective

Shirish P. Chotalia

79 | Re-Framing the Sharia Arbitration Debate

Trevor C.W. Farrow

87 | The Truth About Judicial Activism

Sanjeev Anand

99 | Section 273.65 of the National Defence Act:
Inappropriate and Unconstitutional

Michael PA. Carabash

Constitutional Forum constitutionnel
Volume 15, Number 2, 2006







Jane Austen and
the Council of the
Federation

Jean Leclair’

As 1 was preparing this article' about the
Council of the Federation, about the manner
in which it differed from its predecessor, the
Annual Premiers’ Conference, my thoughts
were constantly harking back to my favorite
English author, Jane Austen. Although the titles
of her novels are different, and despite the fact
that Elizabeth Bennet is not an exact replica of
Elinor Dashwood,? Jane Austen always writes
the same story: the battle between reason and
emotion, between sense and sensibility. Now,
quite frankly, as do Alain Noél and others before
me, I believe that the Council of the Federation
is not more than a light institutionalization
of the Annual Premiers’ Conference.’ It is the
same story again. And one that also has to do
with the tension between sense and sensibility.
During my preparation, I also recalled the
very first sentence of Jane Austen’s masterpiece
Pride and Prejudice which runs as follows: “It is
a truth universally acknowledged, that a single
man in possession of a good fortune, must be in
want of a wife.” Amusingly, the Council of the
Federation’s philosophy could be articulated
in a similar fashion: “It is a truth universally
acknowledged, that a federal government in
possession of a good fortune, must be in want
of provinces.”

After briefly describing the political
context that led to the creation of the Council,
I will try to evaluate its potential as a means of
“revitalizing the Canadian Federation and [of]
building a more constructive and co-operative
federal system.™ Such success, I believe, greatly
depends on the provinces’ willingness to pool
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their sovereignties, and thereby trade their
competitive understanding of federalism for a
more collaborative one. Furthermore, being an
intergovernmental body within the executive
branch of government,® the Council’s potential
as a mechanism for renewal is hampered by the
democratic deficit from which it suffers. Finally,
the non-constitutional soft-law character of the
agreements, brought to life under the aegis
of the Council, is an inappropriate remedy
for questions of symbolism, recognition and
identity. I will round up these preliminary
comments by explaining how the European
Union’s Open Method of Coordination could
help improve the Council.

Some Background Information:
Executive Federalism in Canada

The legislative powers distributed to
the central government and the provinces,
under sections 91 and 92 of Canada’s 1867
federal Constitution,® are said to be “mutually
exclusive.” Therefore, the division of powers
guarantees the autonomy of both levels of
government, and more particularly, that of the
provinces. It is also agreed that those sections
grant legislative jurisdiction “in relation to”
certain matters within the enumerated classes of
subjects. In short, exclusivity is a concept related
to the types of legislative purposes that can be
fulfilled by exercising a given power. Envisaged
in such a manner, the exclusivity principle does
not prevent the two orders of government from
legislating over the same issue.” When a statute

51



relates to a subject matter that falls under a head
of federal jurisdiction, when viewed at from one
angle, and a head of provincial jurisdiction,
when viewed at from another angle, courts
conclude that the subject has a “double aspect.”
Legislation on such a subject can therefore be
passed by either Parliamentoraprovince, insofar
as each is pursuing a purpose that lies within
its jurisdiction.® For example, “environmental
protection” is not expressly mentioned in
either sections 91 or 92 of the Constitution Act,
1867. However, both levels of government can
promote the protection of the environment by
resorting to their respective heads of exclusive
jurisdiction. The central government, endowed
with the exclusive power to enact “criminal
law” (section 91(27)), can prohibit any activity
detrimental to the environment’s integrity.
Provinces can achieve the very same objective by
regulating local industrial activities that pollute
the environment, such activities falling within
the purview of their exclusive jurisdiction over
“property and civil rights” (section 92(13)).°

Thus, courts have developed an
understanding of federalism that is sensitive
to both the need for autonomy (the exclusivity
principle), and to the inescapable demands
of interdependence (the aspect and double
aspect doctrines).” It is not, however, the role of
courts to manage the day-to-day consequences
of this interdependence. Consequently,
intergovernmental bodies had to be created.
Importantly, these informal arrangements
have no foundation in statutes, conventions of
parliamentary government, or the Constitution.
They have provided the channels through which
intergovernmental negotiation, in general,
and constitutional adaptation, in particular,
were made possible. Arrangements such as the
First Ministers’ Conferences (annual federal-
provincial conferences of the provincial
Premiers and the federal Prime Minister), the
Annual Premiers’ Conference (replaced in 2003
by the Council of the Federation), the Western
Premiers’ Conference, the Atlantic Premiers’
Conference, and the meetings of standing
federal-provincial committees of finance
ministers and line ministers have all given birth
to what is generally referred to as “executive”
and “interstate” federalism.
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In the words of J. Peter Meekison, “From
an institutional perspective the key distinction
between interstate and intrastate federalism is
how the provincial voice is expressed, through
an intergovernmental forum or through a
restructured upper house.”™ In Canada, the
ever-growing importance of executive and
interstate federalism lies in the dismal failure of
intrastate federalism.

The Canadian Senate, whose members are
appointed by the Prime Minister on the basis of
pure patronage, is “nota provincial chamber, like
the German Bundesrat, buta partisan one.”"* The
failure of the Senate to adequately represent the
regions only reinforces the provincial premiers’
claims that they are the only legitimate voice
of their constituents. Furthermore, Canada’s
British Westminster style of governance, which
is based on a first-past-the-post electoral system,
a fusion of legislative and executive powers,
party discipline, and ministerial solidarity,
has lent support to the establishment of all-
powerful executives at both the provincial and
federal level."” Party discipline, in particular,
makes it impossible for individual members
of the governing party to express the wishes
and preferences of their region’s constituents
where these do not meet with the approval of
Cabinet. All these elements prevent Parliament
(the Senate and the House of Commons)
from performing its role as an inter-regional
bargaining forum." Moreover, whereas national
political parties have traditionally tried to make
their deputation representative of the regional,
linguistic, and ethnic diversity of Canada, we
have witnessed in recent years a regionalization
of party politics, with the Conservative Party
representing mostly Western Canadian interests
and the Bloc Québécois intent on promoting
Quebec’s right to secede from Canada. In short,
since intergovernmental relations cannot take
place within the federal institutions, they must
therefore take place between governments.

In addition, the failure of the 1987 Meech
Lake Accord and the 1992 Charlottetown
Accord has demonstrated that the cumbersome
mechanism established by the amending
formula of the Constitution Act, 1982'° makes
major constitutional reforms impossible.
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Formally amending the Constitution to improve
intrastate federalism is thus out of the question
in the near future. In the present context, the
non-constitutional path is the only politically
feasible avenue of reform in Canada. Since the
1992 referendum, the “C” word is anathema in
our country.

Therefore, although it has been criticized as
“contribut[ing] to undue secrecy in the conduct
of the public’s business” and “to an unduly low
level of citizen participation in public affairs,”
and although it has been said to “weaken and
dilute the accountability of governments to
their legislatures and to the wider public,””
executive federalism remains the only available
channel through which the provinces can voice
their concerns over national affairs. And since
“national affairs” in the central government’s
understanding seems to be more and more
synonymous with “intraprovincial matters,” the
provinces are understandably searching for an
efficient, albeit non-constitutional, institution
to check the federal government’s insatiable
appetite for power.

According to the exclusivity principle, the
central government is not allowed to legislate
over matters falling within the purview of
the provinces. However, under the guise of
its spending power, the federal government
can achieve the very same result. Indeed,
conditional grants have proven a successful
means of regulating matters falling within
provincial jurisdiction. One must bear in mind
that, in Canada, the fiscal power of the federal
government has always far exceeded that of
the provinces. As such, its spending power,
unobstructed by the fragile legal framework
imposed under intergovernmental agreements,
has enabled it to encroach upon the exclusive
heads of power of the provinces. Although such
power has been the subject of much criticism,
Ottawa is not willing to relinquish its spending
power in areas of provincial jurisdiction.
Parliament’s enumerated powers, despite being
generously interpreted by the Supreme Court
of Canada in recent years,'® are still primarily
concerned with specific and technical matters:
criminal law, banking, navigation and shipping,
interprovincial and international trade and
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commerce, etc. None of these subject matters
are electorally appealing. On the other hand, the
spending power allows the central government
to involve itself in issues that matter to
the average Canadian, such as health and
education. “Ottawa . . . seeks public credit
for leadership and funding on matters that are
profoundly important to all Canadians.”*® The
central government has even gone so far as to
completely bypass provincial governments
by unilaterally introducing direct spending
programs in areas of provincial authority (i.e.,
the Millennium Scholarship Fund, Canada
Research Chairs, Canada Foundation for
Innovation, Medical Equipment Trust Fund,
Canada Child Tax Benefit, and various transfers
to municipalities, etc.).’

Even though federal transfers certainly
have been instrumental in providing Canadians
with a “high minimum level of important social
services,”*! they have undoubtedly affected the
distribution of legislative powers in Canada.
And provinces are not in a position to refuse the
funds, even though they might strongly disagree
with the conditions attached to them. Moreover,
the intergovernmental agreements that form the
basis of these spending programs are extremely
vulnerable to the unilateral action of the
signatories. The Supreme Court has concluded
that the principle of parliamentary sovereignty
authorizes Parliament to renege on a promise
made to a province in an intergovernmental
agreement.”

Although not initially designed for this
task, the Annual Premiers’ Conference (APC)
became the intergovernmental body whose
primary purpose was to curb this type of
federal invasion. Between 1887 and 1926,
these interprovincial conferences were held
sporadically. They fell into disuse after 1926 until
their resurrection by Quebec’s Premier Jean
Lesage in 1960. Since then, they have become
annual events. In 1960, Ontario’s Premier, Leslie
Frost, reportedly said that he wanted “to restrict
[these] meetings to provincial matters,” and
insisted “there must not be any ganging-up on
Ottawa.”” Be that as it may, after a review of the
APC’s accomplishments over the years, ]. Peter
Meekison concludes that “the focus of the APC
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since its formation in 1960 has gradually shifted
away from the discussion of interprovincial
issues. The conference is now primarily
concerned with policy issues that reflect the
current state of federal-provincial relations.”*
Former Ontario Premier Bob Rae puts it more
bluntly: “The Annual Premiers’ Conference,
particularly in the late 1990s, was nothing
more than a highly ritualized commentary and
denunciation of how the federal government

should do its job.”*

The Council of the Federation has been
portrayed by those who brought it to life as an
entirely new institution — one that “replaces the
Annual Premiers’ Conference and goes much
turther.”*® This institution would not fall into
the “ganging-up on the federal” trap. According
to them, the Council would enable the provinces
to collaborate as they had never previously
done. In the words of Quebec Premier Jean
Charest: “Ca va, pour la premiére fois, amener
les gouvernements provinciaux a travailler en
étroite collaboration a un niveau jamais connu
auparavant. Cest peut-étre un peu surprenant
qu'on ne lait pas fait avant.””’

Benoit Pelletier, Quebec’s intergovernmental
affairs minister, emphasized that federal bashing
was out of the question: “Il faut que cela fasse
contrepoids au fédéral. C’est ¢a le but. Mais cela
doit se faire d’'une fagon positive. On ne veut
pas d’une institution négative, qui ne fasse que
se plaindre ou qui fasse du ‘federal bashing.”*

In other words, because formal
constitutional reforms are impossible, the
renewal of the federation will be made possible,
according to Pelletier, by “a non-constitutional
institution™ where provinces and territories,
represented by their premiers,*® “as necessary
partners . . . will progressively develop their
own vision of what Canada should become, and
firmly consolidate their rightful place within
our country.”

Whether this “new” institution will
meet with success greatly depends on what
the premiers seek to achieve. What is their
understanding of a “more constructive and
cooperative federal system”?*” The Council
is meant “to make Canada work better for
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Canadians,” but how are the latter’s voices to be
heard if the Council “comes under the executive
branch, rather than the legislative branch, of the
provincial and territorial governments”?** Will
this institution be successful in dealing with
issues of Québécois or Aboriginalidentity? These
are the questions I will now briefly address.

The Council of the Federation:
A Light Institutionalization of the
Annual Premiers’ Conference

As I said in the introduction, the Council
of the Federation is not very different from the
Annual Premiers’ Conference. Notwithstanding
the wording of the founding agreement, they
share the same degree of institutionalization,
given that the conception of federalism
underlying both the APC and the Council is one
based on competition and not on collaboration
and cooperation.

Had the Council been built around a
truly collaborative model of federalism, it
would have displayed a much higher degree
of institutionalization. In the words of Martin
Papillon and Richard Simeon:

Thecollaborativemodelthatseesgovernance
in Canada essentially as a partnership
between two equal orders of government
that collectively work together to serve
the needs of Canadians . . . emphasizes the
need for co-operation, harmonization, and
mutual agreement on common values and
standards.”

As the authors underscore, such a model
demands the issuing of binding decisions and
the establishment of enforcement mechanisms.
On the other hand, “a more competitive view of
Canadian federalism. .. stresses the importance
of autonomous governments, acting on their
own within their jurisdictional limits, to meet
the needs of their own electorates.” As such,
it is based on “vigorous intergovernmental
competition, and a wide diversity of policy
responses . . . . Importantly, “[i]n this model,
co-operation is not the holy grail; it may even
resultin ‘lowestcommon denominator solutions’
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that please no one.™ Binding enforcement

mechanisms are strangers to the competitive
model.

As was the case with the APC, and contrary
to the initial wish of Quebec’s intergovernmental
affairs minister Benoit Pelletier, the decisions of
the Council will be reached by consensus rather
than by majority vote.”* No improvements
were made to the APC’s institutional features.
There is no mention of qualified majority votes,
mirror legislation for the implementation
of interprovincial agreements, or dispute-
settlement mechanisms. And as was the case
in 1973 for the Canadian Intergovernmental
Secretariat, the Council secretariat will not
serve as an instrument of research, analysis, and
prescription; its task shall simply be “to assist
the Steering Committee — composed of Deputy
Ministers responsible for intergovernmental
relations — in the preparation for meetings of
the council.™® Pelletier has recently lamented
over the inefficiency of the secretariat.”

Furthermore, a truly collaborative model
of federalism would involve both a partnership
between the two orders of government where
federal-provincial issues are concerned and a
partnership among the provinces themselves
where intra- and interprovincial issues are at
stake. As it stands, the federal government is
not part of the Council. Consequently, even
though the provinces might succeed in building
a common front against the federal government,
the arrangement will not necessarily promote
collaborative federalism since the Council’s
power is limited to recommending a solution
to the federal government. Ottawa still holds
the big end of the financial stick. So much so,
in fact, that it can easily destroy provincial
common fronts. Small and poor provinces are
particularly vulnerable to the federal “divide
and conquer” strategy. The 1999 Social Union
Framework Agreement, signed by the federal
government and all the provinces, except
Quebec, is a good example of Ottawa’s successes
when it strategically resorts to its fiscal leverage
to sway poorer provinces to walk its way.

The power of the Council over federal-
provincial affairs will be all the more fragile,
since the Council is negotiating with an
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unpredictable partner. Ottawa’s case-by-
case approach to intergovernmental issues,
adopted after 1992, is certainly flexible, but it
leads to incoherent decisions that are rooted
in an unascertainable vision of federalism. For
example, the equalization agreements reached
by Ottawa and two of the Maritime provinces
in 2005 afford the latter what some Western
provinces have been requesting for years.*> Why
the difference?

Some argue that the eventual integration
of the federal government as member of the
Council would make it difficult for Ottawa
to back down from a decision reached by an
institution to which it is part. However, as one
commentator puts it, “it is hard to imagine
that the federal government would voluntarily
constrain its ability to use its unilateral powers
by abiding by a process it was not involved in
designing.™’

Again, a truly collaborative model of
federalism also involves a partnership between
the provinces themselves where intra- and
interprovincial issues are at stake. Such matters
should be as much a priority as federal-
provincial issues on the agenda of the Council.
In fact, they have proven to be a very secondary
concern. The main purpose of the Council has
rather been to build common fronts against
what the provinces considered unconstitutional
incursions by the central government in their
own affairs. Provinces do not seem eager to
establish binding mechanisms that could ensure
the implementation of their agreements over
interprovincial matters.

All in all, the competitive model of
federalism seems to hold sway over the
collaborative model.** I will leave the final word
on this subject to Peter Meekison, Hamish
Telford, and Harvey Lazar:

The premiers often talk the language of
collaboration, but if we read between the lines,
some of them seem to be saying only that they
need more fiscal resources from Ottawa. And
the federal government at times appears
to be seeking a level of policy influence on
provincial or joint programs that exceeds
its fiscal contribution . . .. [[]nterdependence
is likely to remain with us, and will probably
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grow. But it would seem that the various
governments of Canada are almost as wary
of institutionalizing collaborative federalism
as they are of mega-constitutional change.
Collaborative federalism thus remains a work
in progress.*’

As we will now see, the Council also suffers
from lacking any deep democratic grounding.

The Council of the Federation’s
Democratic Deficit

Whether the Council embraces a
collaborative or competitive model of
federalism, it remains an institution of executive
federalism. As do all such institutions, it suffers
from a democratic deficit. Nothing in the
founding agreement requires the premiers to
submit their proposals to the scrutiny of their
respective legislatures before their discussion
by the Council. Neither is there an obligation
to have the legislatures examine the agreements
once the thirteen premiers have reached them.
To my knowledge, in Quebec, neither the role,
mandate, nor the very usefulness of the Council
of the Federation were formally debated in the
National Assembly, even though the opposition
requested it adamantly.

Furthermore, if the Council is to work
towards the implementation of a collaborative
model of federalism, premiers should be held
primarily accountable to one another. Yet as a
matter of fact, this is not the case; and as a matter
oflaw, it should not be the case. According to our
Westminster style of governance, premiers are
held accountable to their local legislatures and
their constituents. Premiers have no mandate to
deal with national issues. They may claim that
they do, but as one commentator puts it, “local
issues shape votes,” and premiers know that
quite well.** And so the life span of a premiers’
consensus will be very short should it go against
the will of a province’s constituents.

The Council’s very existence raises a more
important problem: that its presence might
endanger any future Senate reform. The reason
for this is that it is an institution that only
serves to reinforce the executive power. Hence,
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the premiers might not wish to pursue a Senate
reform agenda that has the potential of making
Parliament “more regionally responsive, and
therefore more able to bypass provinces.™’

Nevertheless, premiers will not be able to
escape the demands of public accountability
for long. As Harvey Lazar puts it, “the more
these [intergovernmental] processes generate
hard outcomes that matter to people, the more
governments will need to give attention to
democratic concerns.™ Issues of symbolism,
recognition and identity are precisely such
matters.

The Council of the Federation: An
Inappropriate Institution to Deal
with Issues of Recognition and
Identity

Executive federalism has met with a lot
of success when low-level substantial policy
issues are at stake. However, as demonstrated
by the demise of the 1987 Meech Lake Accord,
it is bound to fail where issues of symbolism,
recognition, and identity are concerned.
Formal constitutional reforms are the only
channels for such matters. In order for symbols
to have any value, they must somehow be
impervious to change. Only enshrinement in
the Constitution provides symbols with the
necessary permanency. If I may recall Jane
Austen once again, where issues of identity are
concerned, one might say that sensibility takes
precedence over sense.

Quebec’s quest for recognition,asunderlined
by Richard Simeon, has little to do with adding
more heads of power to section 92 of Canada’s
1867 federal Constitution:

Quebec’s search for recognition is not primarily
about whether the province can exercise this or
that new responsibility, or about the desire for
more cooperative intergovernmental relations.
It is inescapably constitutional, focused on the
fundamental recognition of a multinational

Canada and on an associated distinct role for
Quebec. . . . Quebec’s concerns are not about
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the mechanics and institutions of federalism,
but about the very principles that underlie
it.*

The parallel health accord successfully
negotiated by Quebec in 2004 is an undeniable
feat accomplished by the Quebec government.*
I do not wish to underestimate its success.
Nonetheless, the fact that Jean Charest’s
colleagues did not want to see their federalist
friend bite the dust so early in his mandate,
the fact that then-Prime Minister Martin and
his minority government wished to cajole part
of the dissatisfied Quebec electorate back into
the Liberal fold, and most importantly, the soft
law character of the agreement were certainly
determining elements in that success. Moreover,
the vulnerability of these soft law agreements
to legislative intervention makes them a
poor substitute for a formal constitutional
amendment.

The citizens of the western provinces
also have their own qualms about the
central government, and the Council fails to
capture the essence of these demands. More
intergovernmentalism is not the answer to
their request for Senate reform. Most citizens
of Western Canada do not seek recognition of
greater power for the provinces. Rather, their
wish is to reinforce the central government’s
institutions by making them more sensitive
to regional concerns and therefore more
legitimate:

It is unlikely that many western Canadians
will see greater intergovernmentalism as
an effective or appealing alternative to
Senate reform. Such reform is targeted
to strengthen the regional voice within
Parliament. Thus the Senate reform debate
is onlyloosely connected to steps that might
be taken to improve intergovernmental
relations.”

The Council, I fear, will not be able
to make any breakthrough in matters
of recognition and identity. By way of
conclusion, I will examine how the Council
could perform a more useful task within the
federation.

Constitutional Forum constitutionnel

Some Suggestions to Improve the
Efficiency of the Council

Arguably, the Council could become
a more useful institution, if its mandate
were narrowed and if it could be sufficiently
informed by democratic scrutiny and public
debate. First of all, instead of primarily
tackling federal-provincial issues, the Council
should devote more energy to finding ways to
improve both intra- and interprovincial policy
issues. The European Union’s Open Method of
Coordination (OMC) could be a path to follow.
It enables member states of the European Union
to deal jointly with issues of common interest in
situations where they “do not yet want common
legislation in a given sphere but nevertheless
have the political will to make progress
together.”* In the words of a commentator,
the OMC is a soft law mode of governance
that “reconcile[s] a common approach with
the national prerogative for action.” It is a
multilateral surveillance mechanism that leads
member states to exchange the best practices
and to learn from one another. Moreover, the
surveillance exercised by all parties provides
incentives to achieving common goals in the
most efficient manner possible:**

Multilateral surveillance, explains Armin
Schifer, researcher at the Max Planck Institute
for the Study of Society, rests on peer review,
i.e., on the mutual monitoring and evaluation
of national policies by other governments.
It is targeted at bringing states to behave in
accordance with a code of conduct of specific
goals, at developing common standards and at
acquiring best practices through international
comparison. Precisely because there are no
sanctions, this mode of governance builds on a
co-operative effort to criticize existing policies
and generate new ones. In the absence of other
means of leverage, any impact on national
governments has to result from the (mild)
pressure of having to justify one’s action in the
light of a common evaluation of the compliance
of this action with joint goals. . . .”>

For instance, the Council’s secretariat could
gather information on the best practices in the
health sector, and provinces could monitor
themselves to ensure these practices are
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implemented. In such a situation, the federal
government could hardly impose unilateral
solutions with respect to that sector without
taking cognizance of the work performed
by the secretariat. In acting otherwise, the
federal government would run the risk of being
chastized as arrogant and incompetent.

Naturally, embracing the above idea would
not make the Council a stronger institution
than it is right now. However, it would enable
it to perform a task that stands a good chance
of meeting with success. Such success could
be enhanced if standing committees for
intergovernmental relations were established in
the different provinces, and if the public could
address submissions directly to the Council. In
anarticleentitled “Inter-Legislative Federalism,”
David Cameron provides interesting insights
on how the role of legislatures and of the wider
public in the Canadian intergovernmental
system could be reinforced.”® As he underlines,
Quebec has been the instigator of many of the
fruitful innovations he describes.

Conclusion

The Council, as we have seen, suffers from
a number of defects. However, if provincial
premiers focused its role on dealing with issues
of “sense” - intra- and interprovincial (and to a
lesser extent federal/provincial) policy matters
— rather than issues of “sensibility” - identity
politics — the Council might meet with some
measure of success. Finally, such success would
only be enhanced if the Council became a truly
multilateral surveillance institution along the
lines of the European Union’s Open Method of
Coordination.
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Arbitration Using
Sharia Law in
Canada: A
Constitutional
and Human Rights
Perspective

Shirish P. Chotalia’

Introduction

Recently, Canadian media reports warned
that the Government of Ontario was considering
the implementation of Sharia law as a judicial
equivalent to Ontario law." Such reports were
not accurate. Rather, the issue was whether
arbitration by Islamic tribunals using Muslim
law, which is often called Sharia law by non-
Muslims, ought to be allowed under the auspices
of general arbitration statutes.” A cross-section
of Muslim Canadians actively mobilized to
oppose such a possibility through coalition-
building and letter-writing campaigns.’ In June
2004, Marion Boyd was commissioned by the
province to examine the issues surrounding the
use of private arbitration to resolve family and
inheritance cases, and the impact of the same
on vulnerable people. The Boyd Report, tabled
in December 2004, recommended that religious
institutions be allowed to arbitrate such disputes
on the basis of religious law, provided that a list
of forty-six safeguards were adhered to.*

After the Boyd Report, some religious groups
argued in favour of religious adjudications.’
Much public debate ensued, leading to a
vociferous statement by Premier Dalton
McGuinty, who vocally rejected religious
adjudication.® Further, the Government of
Ontario outlined that it “will ensure that the
law of the land in Ontario is not compromised,
that there will be no binding family arbitration
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in Ontario that uses a set of rules or laws that
discriminate against women.”” The province
amended its Arbitration Act® and Family Law
Act’ to provide that family arbitrations were
conducted “in accordance with Ontario law or
the law of another Canadian jurisdiction.”’

The controversy over this issue raises many
questions in the minds of Canadians: Should
Canada allow subsets of Canadians to be
governed by Muslim law if they choose it? What
is the basis of Canadian law? What is the basis
of Muslim law? Can Muslim law be reconciled
with Canadian laws and Charter" rights? If not,
what are the constitutional obligations of the
Canadian government to ensure that Muslim
law is not used to bypass or subvert Canadian
law? What are Canadian values? Can parties
contract to be bound by unconstitutional laws?
What practical considerations are inherent in
sanctioning Muslim law? On the flip side, does
prevention of the use of Muslim law to resolve
private disputes violate freedom of religion? Is
using other religious law acceptable? Given that
arbitration has been used for decades in the
commercial sphere, to what extent should it be
extended to incorporate religious law? Finally,
to what extent are Canadians prepared to allow
the privatization of justice? The issues are
complex and multi-dimensional. This article
examines a few select perspectives that may
help Canadians to ponder further upon these
questions.
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Issues Surrounding Sharia Law

At the outset, it is important to note that
there does not exist a monolithic group of
laws that are universally accepted by Muslim
Canadians as constituting Sharia law. Indeed,
Muslim Canadians are extremely diverse, hold
varying religious beliefs, and recognize different
sources of religious law and different religious
leaders.”? Many Muslim Canadiansare extremely
progressive in the area of gender equality and
public service.” The very term “Islam” means
“peace,” and most Muslims conceive Islam as a
religion that by its very essence is about peace
and justice."* Further, most Canadian Muslims
have chosen to immigrate to Canada, thus
demonstrating their commitment to Canadian
laws and values. Indeed, the Islamic Council of
Imams of Canada confirms that the composition
of the Muslim Canadian community is diverse."
This diversity is further accentuated in varied
practices based on different schools of thoughts
and cultural conventions, codified in some
Muslim countries and regions. Thus, the Council
of Imams warns that attempting to apply Sharia
law “‘could create controversies and problems
in applying such varied law, standards, and
principles with the multi-ethnic, multinational,
diverse population in Ontario.”' The Muslim
Canadian Congress is blunt: “There is no such
thing as a monolithic ‘Muslim Family/Personal
Law’ which is just a euphemistically racist way of
saying we will apply the equivalent to ‘Christian
Law’ or ‘Asian Law’ or ‘African Law.”" “Sharia,”
meaning “the way,”® encompasses general
codes of behaviour, the moral categories of
human actions, the rules of rituals, as well as
civil, commercial, international, and penal
law.”  Sharia is a comprehensive religious
term used to define how Muslims should live,
while figh (jurisprudence) is limited to laws
promulgated by Muslim scholars based on their
understanding of the Koran or the practices of
the Prophet.?® For the purposes of this article,
“Muslim law” is used as a general term to refer
to some limited interpretations of “Islamic
personal law,” expressly acknowledging that
there is disagreement within the Muslim
community as to the various interpretations.*
Under Canadian arbitration statutes, binding
arbitration is generally used in commercial
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contracts, and given that often these are
international in scope, the parties expressly
choose the law of the jurisdiction applicable to
the contract. In 1991, Ontario along with other
provinces, legislated a new arbitration act.”* The
wording of thisact was broader than that of other
provincial arbitration statutes. For instance, in
Alberta, the Arbitration Act states: “In deciding
a matter of dispute, an arbitral tribunal shall
apply the law of a jurisdiction designated by
the parties.” The Ontario Arbitration Act, on
the other hand, states: “In deciding a dispute,
an arbitral tribunal shall apply the rules of
law designated by the parties.”* In Ontario,
religious institutions have interpreted the
statute so as to permit them to arbitrate on the
basis of religious law. Thus, Christians and Jews
have been arbitrating private disputes through
application of religious laws for some time.*

In 2003, a new organization called the
Islamic Institute of Civil Justice (IICJ) was
established to offer binding arbitration to the
Muslim community of Ontario in the form
of a Sharia Court. The new system sought to
apply personal Islamic law, purportedly under
the auspices of the province’s Arbitration Act.*
This development was perceived to mean that
Muslims would be required to settle their
personal disputes exclusively through the Sharia
Court. In media comments, the president of the
IICJ indicated that the decisions of the Sharia
Court would be “final and binding,” and that
in order to be regarded as ““good Muslims,”*
Muslims would be required as a part of
their faith to agree to this forum for dispute
resolution. Such statements raised acute alarm
throughout Ontario and Canada about the
fear that Canadian women could be subjected
to abuse similar to that suffered by women in
Afghanistan, Pakistan, Iran, and Nigeria that
utilize Sharia law:**

“We wish to state our opposition to the recent
move for establishing an ‘Islamic Institute for
Civil Justice’ in Canada. This move should be
opposed by everyone who believes in women’s
civil and individual rights, in freedom of
expressionand in freedom of religion and belief
.... [TThe reality is that millions of women are
suffering and being oppressed under Shariah
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Law in many parts of the world. Some of us
managed to flee to a safe country, a country
like Canada with no secular backlash.”?

Concerns were raised by many prominent
Islamic Canadians, and Canadian Muslim
organizations expressed anxiety about whether
Islamic tribunals could fairly arbitrate, or to
arbitrateatall,issuesof familyand propertylaw.*
As well, fear was expressed that the historical
efforts of entrenching equality rights could be
undermined through private arbitration.® For
example, the Muslim Canadian Congress took
the position that the Ontario Arbitration Act,
at the time, did not permit the arbitration of
family law disputes, such as marriage, divorce,
custody, maintenance, access, or matrimonial
property, which were to be resolved solely and
exclusively by the Ontario family law statutes.*
The Congress’s submission contended that to
the extent that the Arbitration Act purported to
allow such arbitration, it was unconstitutional,
because it breached sections 2, 7, and 15 of the
Charter, the “unwritten constitutional norms”
of the rule of law, and “common law rights of
equality of citizenship.”* Thus, it was repugnant
to public policyin the de facto privatization of the
legislative function and duty of Parliament.**

The Canadian Council of Muslim Women
submitted that many forms of Muslim family law
perpetuate a patriarchal model of community,
and of family:

“It is generally accepted that men are the
head of state, the mosque and the family.
The responsibilities outlined for males is
that they will provide for their families and
because they spend of their wealth, they
have the leadership to direct and guide the
members of their families, including women.
... Most proponents of Muslim law accept
that men have the right to marry up to four
wives; that they can divorce unilaterally; that
children belong to the patriarchal family; that
women must be obedient and seek the male’s
permission for many things; that if the wife
is “disobedient” the husband can discipline
the wife; that daughters require their father’s
permission to marry and she can be married
at any time after puberty. A wife does not
receive any maintenance except for a period
of three months to one year and most agree
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that the children should go the father usually
at age 7 for boys and 9 for girls. If a wife wants
a divorce she goes to court, while the husband
has the right to repudiate the union without
recourse to courts. Inheritance favours males,
[because it is argued that they are responsible
for the costs of the family] to the extent that
the wife gets only a portion at the death of the
husband.”*

Shirin Ebadi, the first Muslim woman to
win the Nobel Peace Prize (2003) and a leading
human rights crusader in her native Iran, has
firmly opposed the introduction of Islamic
tribunals in Canada, warning that they open
the door to potential rights abuses:

“One country, one legal code, one court
- for everybody.” ... because Muslim law
is vulnerable to interpretation. As one
extreme example, some Muslim countries
allow polygamy and others do not. “Which
interpretation would apply here? . . . Because
there are many interpretations of the same
Islamic teachings and laws, it’s not clear what
interpretation will be used. Often, a lot of the
interpretationsareanti-democraticand against
human rights. That is my main concern.”*

Finally, a coalition of Muslim Canadians
submitted:

“Shari’a considers women to be a potential
danger by distracting men from their duties
and corrupting the community. It therefore
suppresses women’s sexuality, whilst men are
given the rights to marry up to four wives and
the right to temporary marriage as many times
as they wish. Young girls are forced to cover
themselvesfromheadtofootandare segregated
from boys. These laws and regulations are
now implemented in Canada. . . . According
to Shari’a law, a woman’s testimony counts
for only half that of a man. So in straight
disagreements between husband and wife, the
husband’s testimony will normally prevail. In
questions of inheritance, daughters receive
only half the portion of sons and in the cases
of custody, the man is automatically awarded
custody of the children once they have reached
the age of seven. Women are not allowed to
marry non-Muslim whereas men are allowed
to do s0.”
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While the debate has often focused upon
gender issues, Muslim law also raises issues of
religious and minority rights: it encompasses
anti-apostasy provisions, which make it a
crime punishable by death for any Muslim to
renounce their faith in Afghanistan.”® Many
Afghans are reported to have secretly converted
to Christianity in recent years. An international
outcry has failed to sway the Supreme Court of
Afghanistan.”® The case highlights the tensions
between the West’s vision of Afghanistan as
a liberal democracy and the orthodoxy of its
judiciary, whose outlook is shared by much
of the population.** The Canadian Council of
Muslim Women is concerned that those who
are seen to question Sharia law may be accused
of apostasy or blasphemy.*!

As well, Muslims are far from homogenous
adherents to a singular theology: there is a
vast gamut of Sunnis and Shiites. Ahmadiyya
Muslims have for over a hundred vyears
interpreted the Koran as meaning “there
is no ‘jihad’ of killing anymore; instead we
have entered in an era of ‘jihad” of pen or
arguments.”” Hundreds of these Muslims
have been jailed or killed in Pakistan because
of their declaration that they are peaceful
Muslims. There are extensive and ongoing
reports of religious persecution of minorities
and of non-Muslims. For example, the Sharia
Court in Kuala Lumpur acted against the
wishes of a Hindu widow by forcing her Hindu
husband, M. Moorthy, to have an Islamic burial
instead of a Hindu cremation.* Thus, there are
ramifications of broad-based persecution under
the auspices of some forms of Muslim law of
many types of minorities such as non-white
Muslims, non-Muslims, followers of minority
strand sects within Islam, homosexuals, and
women.**

Considering that the tenets of the faith
may require compliance as a demonstration of
faith and morality, it is difficult to ensure free
and voluntary consent to religious arbitration
by all members of a religious minority. Thus
it is not surprising that some of the Boyd
Report’s recommendation are impractical.
More generally, the recommendations are
extensive, complex, and require amendments
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to arbitration and family statutes so as to
safeguard concepts of Canadian law, such as
“best interests of children” and the presumption
of equal division of matrimonial property. In
attempting to address such issues of consent,
Boyd recommends that prior to entering
into arbitration, mediators and arbitrators in
family law and inheritance should be required
to screen parties separately about issues of
power imbalance and domestic violence,* and
to certify that each party is entering into the
arbitration voluntarily and with appropriate
knowledge of the arbitration agreement.*® It is
impractical to ask mediators and arbitrators to
assess power imbalance, domestic violence, and
voluntaries in limited time, particularly without
being duly informed of culture, religious, and
individual circumstances. Such assessments
would be subjective. Crucial terms such as
“domestic violence,” “power imbalance,” and
“voluntariness” are undefined, and areincapable
of being objectively assessed or measured.
Fundamentally, the parameters of religious law
are not clearly defined and universally accepted
by members of a faith; thus they are incapable
of practical application. This raises the legal
difficulty that even from an administrative
law context, decisions would always be open
to review on the basis that there had been an
error of law on the face of the record. The state
is in no position to be, nor should it become, the
arbiter of religious dogma.*” Basic principles of
rule of law and need for certainty of law require
demarcation between religious tenets and
secular laws.

Should Canadians Be Allowed to
Choose to be Governed by Muslim
Law?

The Ontario Government  acted
appropriately to ensure that arbitrations were
conducted in accordance with Ontario law or
the law of another Canadian jurisdiction. In
supporting this position, we must acknowledge
that there are two conflicting approaches to
the issue. On one hand, exist the constitutional
rights of women, racial and religious minorities
within the Muslim community itself, and other
minorities to equal benefit and equal protection
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of secular Canadian law. On the other hand,
exist the desires of religious tribunals and,
in this case, “Sharia tribunals™® to arbitrate
personal disputes on the basis of Muslim law
between consenting private parties.

Does Muslim law violate the Charter?

Given that there is no singular
authoritative source of Muslim law per se, and
that the interpretations of the same are broad
and diverse, from a legal perspective, it is
not possible to identify concrete parameters
composing Muslim law. While individual
interpretations of Muslim law need to be
scrutinized with respect to whether they
infringe the Charter,* in general, many of
the rules of Muslim law on their face appear
to do so. In accordance with the extensive
submissions of Muslim Canadians and
scholars, many interpretations of Muslim
law expressly contravene the substantive
Charter rights of freedom of religion,
freedom of speech, freedom of association,*
gender equality,” and process provisions of
fundamental justice.”® Again, in examining
Muslim law, we must be cognizant that the
same and similar issues arise with other
religious law. For example, in the Jewish faith
the husband “is responsible to give the get”
- the revocation of the marriage contract
(ketubah) - to facilitate divorce, while women
receiveit. “Ifawoman does not receive a get she
becomes an agunah and is not free to marry
in a religious ceremony; if she does remarry
without the get, then any children from the
new marriage are considered illegitimate
(mamzerim)” and “will not be allowed to
participate in religious ceremonies, to marry
a Jewish person, or enjoy full citizenship in
Israel.”” Christian tenets, those of religions
of the East, such as Hinduism and Buddhism,
or even local Aboriginal spiritual tenets, are
neither universally accepted by believers
nor free of gender and other biases. The
polygamist practices of the Fundamentalist
Church of Jesus Christ of Latter Day Saints
collide with existing criminal laws.>* Based
on the submissions and concerns of a number
Muslim Canadians, let us assume for the
purpose of this article that under any equality
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analysis,” a number of religious laws do
violate Charter rights, both expressly, and in
effect.”

The Constitution as the supreme law of
Canada

The Constitution of Canada, including the
Charter of Rights and Freedoms, is the supreme
law of Canada and, to the extent that other laws
are inconsistent with it, they are of no force or
effect.”” The Charter expressly overrides other
statutes democratically passed by governments.
Canadian laws are open to Charter scrutiny.
Muslim law or religiouslawis not. Canadian laws
are founded on parliamentary accountability,
and are subject to democratic checks and
balances. Muslim law or religious law is not.
While the Charter does not apply to private
parties,”® it applies to arbitration acts. It applies
to the statutory role of arbitrators to select
the applicable law.”® Once government creates
a statutory regime to facilitate arbitrations,
it has an obligation to ensure that these are
conducted on the basis of constitutional laws.®
Governments must accept responsibility for
creating arbitration statutes and then turning
a blind eye to arbitrations conducted through
the application of blatantly unconstitutional
rules. Legislatures may not enact laws that
infringe the Charter, and they cannot authorize
or empower another person or entity to do so.”
For example, adjudicators who exercise powers
delegated by governments cannot make orders
infringing the Charter® Granting arbitrators
the right to choose unconstitutional laws to
govern the proceedings is akin to delegation
of legislative authority, something that attracts
Charter scrutiny.®® A governmental nexus may
be found insofar as it pertains to the selection
of rules governing the arbitration.®* The action
or inaction of governments in defining their
relationships with relgious tribunals, and their
use of Muslim laws or religious laws to arbitrate,
is subject to the Charter.

Governments, just as they are not
permitted to escape Charter scrutiny by
entering into commercial contracts or other
“private” arrangements, cannot evade their
constitutional responsibilities by delegating
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the implementation of their policies and
programs to private entities.®> Arbitrations are
not simply mechanisms to provide for private
dispute resolution, but rather, are a means of
providing quasi-judicial, comprehensive dispute
resolution.®® By requiring arbitrators to use
Canadian law, Ontario has preserved Charter
accountability.

Access to justice

All persons and all subsets of Muslim
Canadians must have access to the protection
of secular courts.” Through arbitration
agreements some Muslim Canadians may be
compelled to limit or extinguish their rights to
appeal religious tribunal decisions to Canadian
courts. Arbitration statutes generally provide for
limited rights of review by superior courts from
arbitral awards.®® For example, the Ontario
Arbitration Act provides appeals in limited
cases, such as fraud.” While governments
should continue to respect the role of private
arbitration and the need to avoid recourse to
the courts in private dispute resolution,” they
must not permit private arbitrators to use laws
that are not democratically passed and are not
subject to constitutional scrutiny. Rule of law, in
a secular sense, is the foundation of Canadian
democracy and of the Charter.”!

Had Ontario failed to act by ignoring
Muslim law arbitrations, this would have been
tantamount to the state permitting arbitrations
under vague and arbitrary rules.”> Legislatures
must set reasonably clear and specific standards
in circumstances where the grant of an
unfettered discretion would lead to arbitrary,
discriminatory, or otherwise unconstitutional
restrictions.”” A limit on Charter rights must
be clearly determinable.”* A limit must offer
an intelligible standard.” Limitations on rights
cannot be left to the unfettered discretion of
administrative bodies,” in this case religious
tribunals.

Cannot contract out of Charter rights and
human rights

Some may argue that private parties are
entitled to choose Muslim law to govern
their private relationships, irrespective of any

68

violation of constitutional rights. However, it
is trite law that persons cannot contract out of
constitutional and human rights protections.””
To permit government to pursue policies
violating Charter rights by means of contractsand
agreements with other persons or bodies cannot
be tolerated. The Supreme Court has consistently
held that agreements that discriminate contrary
to human rights codes are invalid.”® In other
words, persons cannot waive constitutional and
human rights by way of contract. This is the case
even if human rights statutes contain no explicit
restriction on such contracting out.”” Human
rights law constitutes fundamental law, and no
one, unless clearly authorized by law to do so,
may contractually agree to suspend its operation
and thereby put oneself beyond the reach of its
protection.®

The prohibition against waiver of human
rights provisions arises not only from a concern
about inequality in bargaining power, but also
because the rights guaranteed by human rights
codes are seen as inherent to the dignity of every
individual within our society.® “As a matter of
public policy, such rights are not the common
currency of contracts, but values which, by their
very nature, cannot be bartered.” For example,
if employees, through their union, voted to sign
a collective agreement with their employer
whereby they agreed that female employees
would be laid off first in case of an economic
slowdown, that contract would be invalid. Even
if a female employee sincerely believed that it
made economic sense that male employees have
greater job security, because in her view they
are the primary bread-winners in most families,
courts would not condone a contract which, on
its face, defined and devalued the position of an
individual on the sole basis of her gender. As
another example, employees can take jobs that
require fingerprinting and disclosure of criminal
records pertaining to offences for which a pardon
has been granted, and even sign contracts to that
effect. However, if the employees subsequently
challenge the practice as violating the federal
human rights act, the employer cannot rely upon
the employees’ consent to defend its conduct.
The contract provisions would be void.
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Norcanconstitutionallyentrenchedrightsbe
changed by a simple vote of Parliament. Human
rightslegislationisanalogousin manyrespectsto
constitutional law. Indeed, section 7 of the IRPA
protects the same equality right as section 15 of
the Canadian Charter. Once extended, rights
provided by provincial legislation cannot easily
be withdrawn or circumscribed.® It is equally
unacceptable that, by a simple majority vote, a
group of private citizens would be permitted
to waive fundamental rights, barring truly
exceptional circumstances. In short, contracts
having the effect of infringing human rights
and constitutional rights are void, as contrary
to public policy. This is equally applicable
to contracts purporting to allow religious
tribunals to adjudicate disputes on the basis of
unconstitutional religious laws.

Human rights codes

In addition to constitutional challenges,
human rights codes prohibit discriminatory
conduct by both governments and private
sector entities such as businesses, schools,
restaurants, landlords, and private
individuals.®* Discrimination on the basis
of gender, race, ethnic origin, religion, or
sexual orientation is prohibited through
federal and provincial human rights
statutes.®*> These statutes have been held
to be quasi-constitutional in nature and
take supremacy over other statutes.®
Both direct discrimination and adverse
impact discrimination are prohibited,*
and the manner of discrimination analysis
is consonant with that undertaken in
section 15 Charter analysis. Reasonable
accommodation in a human rights context
is generally equivalent to the concept of
“reasonable limits” in a Charter case.®®
Governments that allow adjudication on
the basis of Muslim law and other religious
law violate anti-discrimination provisions
of human rights statutes for the same
reasons that they violate the Charter, and
this conduct will not be defensible. In short,
Ontario has correctly proceeded to legislate
the use of Canadian law as the modus
operendi of arbitrations.
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Freedom of Religion

On the reverse side of the issue, does
prescribing the use of Ontario law or Canadian
law for arbitrations, at least in the family
law context, violate the freedom of religion
of consenting Muslim Canadians? Does the
constitutional protection of freedom of religion
and recognition of the multicultural heritage of
Canada require that governments respect the
choice of Muslim law or other religious law such
as Jewish law or Catholic law by private parties
in arbitrations?

Parameters of freedom of religion

Given that religion is a dominant aspect of
culture, freedom of religion must be interpreted
in light of section 27 of the Charter.® A law
infringes freedom of religion if it makes it more
difficult or costly to practice one’s religion. All
coercive burdens on religious practice, be they
direct or indirect, intentional or unintentional,
foreseeable or unforeseeable, are potentially
within the ambit of section 2(a). Still, this does
not mean that every burden on religious practices
is offensive to the constitutional guarantee of
freedom of religion.”® Freedom of religion is not
absolute.”” Fundamental to a Charter right is
the “no harm rule” contained in the definition
of each right or freedom in the Charter. In
other words, one is free to do only that which
does not harm others.”” Freedom of religion is
inherently limited by the rights and freedoms
of others.”” This is consistent with international
covenants that reflect similar restrictions. For
example, the International Covenant on Civil
and Political Rights** provides that freedom to
manifest one’s religion or beliefs may be subject
only to such limitations as are prescribed by law
and are necessary to protect public safety, order,
health, or morals or the fundamental rights
and freedoms of others.”> The ICCPR provides
a restriction of freedom of religion when the
freedoms and rights of others are at issue.”

Importantly, freedom of religion includes
the right not to believe. Freedom of religion
encompasses equally freedom from religion
and coercion to comply with religious dogma.”
In Canada, as with any religious institution,
members of a faith will exemplify varying
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levels of belief to the tenets of the religion.
Religious belief is, by its nature, individual and
personal.®®

Maintaining a secular system of justice,
grounded in constitutionally entrenched
anti-discrimination guarantees, does not
infringe freedom of religion;* to the contrary,
preserves it. Governments have a positive duty
to safeguard the freedom of non-belief of their
citizens. The essence of freedom of religion is the
right to entertain such religious beliefs a person
chooses, the right to declare religious beliefs as
a person chooses, the right to declare religious
beliefs openly and without fear of reprisal, and
the right to manifest religious belief by worship
and practice or by teachingand dissemination.'®
Thereisadistinction in determining the scope of
freedom of religion between belief and conduct.
The freedom to manifest beliefs is broader than
the freedom to act on them."”" Thus, freedom
to hold certain gender or minority based views
is broader than the right to implement such
views through conducting arbitration rooted in
unconstitutional laws.'”> Freedom of religion is
not infringed by the requirement that Canadian
law be followed.

Discrimination on the basis of religion

Under section 15 of the Charter, does
denial of adjudication on the basis of religious
law constitute discrimination on the basis of
religion? A number of religious groups made
submissions to Boyd that they ought to be
allowed to adjudicate disputes on the basis
of religious law as part of the expression of
their freedom of religion.'”” Yet, even among
these groups, some submitted that their
religious law ought to be condoned but had
reservations about the law of other groups.'*
Clearly, Canadians cannot provide preference
to one religious law over another. Rather,
the discrimination argument arises from
acknowledging that private arbitration is
used in the commercial sphere to resolve
private disputes. Why not in the religious
sphere? Denial of adjudicative rights to Sharia
tribunals, or other tribunals adjudication on
the basis of relgious law, for that matter, does
not constitutedifferential treatmentamounting
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to discrimination. As discussed, freedom
of religion does not encompass the right to
adjudicate on the basis of unconstitutional
laws. Generally, in contrast to arbitrations
on the basis of religious laws, in commercial
arbitration contracts the parties choose
western democratic law as the governing law.
For example, Canadian commercial contracts
generally provide that the law of a Canadian
jurisdiction is applicable. In international
contracts, the law of the jurisdiction most
closely connected to the matter is generally
selected. Such law is generally democratically
prescribed and constitutionally accountable.
This is not to say that the law of China cannot
or has not been selected. In such cases, as
discussed, the contracts would be found to
be void as being contrary to public policy. In
fact, where a particularly offensive provision
may theoretically arise, current law pertaining
to public policy is useful. Currently, there
exist exceptions to the enforcement of
awards that are contrary to public policy.'”®
Theoretically, the reach of public policy is
extremely broad and not capable of being
exhaustively defined.’® It has been invoked
where enforcement would be “clearly injurious
to public good or wholly offensive to ordinary
reasonable and fully informed members of the
public.””®” Fraud, bribery and corruption,'®®
breach of the competition obligations under
the European Community Treaty,'” and an
award obtained by perjury or some serious
procedural unfairness"® are all examples of
behaviour that could, in theory, give rise to a
public policy defence. Similarly, adjudication
on the basis of unconstitutional laws would
lead to awards that would be unenforceable on
the basis of public policy.

Thus, requiring that arbitrations be
conducted on the basis of Canadian law,
particularly in family law contexts, is not
tantamount to discriminating against a
person on the basis of religion, and it is
not tantamount to an infringement of a
person’s freedom of religion. Indeed, some
Muslim Ismaili groups adjudicate disputes
on the basis of Canadian law and successfully
reconcile freedom of religion with secular
constitutional law.'"!
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Reasonable limits

Even if it were the case that discrimination
could be established, in some sense, requiring
the use of Canadian law in arbitrations
constitutes a reasonable limit to any alleged
infringement of freedom of religion and
section 15 arguments.!’> Section 1 cannot be
used to legitimize laws that collide directly
with Charter rights and freedoms,'"* as do some
Muslim laws. An assessment of reasonable
limits is to be guided by the values and
principles essential to “a free and democratic
society.” Guiding principles include respect
for the inherent dignity of the human person,
commitment to social justice and equality,
accommodation of a wide variety of beliefs,
respect for cultural and group identity, and
faith in social and political institutions which
enhance the participation of individuals and
groups in society.' While section 27 of the
Charterrequires that the Charterbe interpreted
in a manner consistent with the preservation
of the multicultural heritage of Canadians,
section 27 does not confer substantive
rights.'”” Indeed, the converse is true: section
27 requires that Muslim Canadians not be
viewed stereotypically as a monolithic entity
willing and ready to accept governance by
unconstitutional, discriminatory rules that
may be found in Muslim law.

Canadians are entitled to the benefit and
protection of secular laws. Indeed, many
Muslim Canadians may have deliberately
chosen toimmigrate to Canada to benefit from
secular laws not amenable in their countries
of origin."'® The Ontario Government can
show that its requirement that arbitrators
choose the law of a Canadian jurisdiction
is reasonable in the Canadian context. It
can show that the requirement meets both
the minimal impairment test,'” and the
proportionality test. Noteworthy is the fact
that choice of jurisdiction within Canada is
still permissible. Legislative inaction in the
face of blatantly unconstitutional action and
arbitration would not have been viewed as
reasonable judgment sufficient to meet the
requirements of section 1.!"* Requiring parties
to adhere to Canadian law does not constitute
an unreasonable limit on any alleged
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infringement of Charter rights. Indeed, where
the justification advanced for a law that is
impugned on one Charter ground, such as
freedom of religion, is inconsistent with other
constitutional protections, it is more difficult
for proponents of religious law to argue that
the concern is pressing and substantial in a
free and democratic society.'"”

Conclusion

Canadian governments have an obligation
to ensure that all persons in Canada are
governed by Canadian laws and have the
benefit and protection of the Canadian Charter
of Rights and Freedoms. Both constitutional
and human rights laws compel governments
to meet this obligation. Requiring Canadians
to resolve private disputes using Canadian
laws as opposed to any form of religious law,
including Muslim law, does not abridge Charter
rights. Rather, it preserves them. Nor does
such requirement undermine the arbitration
process. Rather it respects it. It continues to
acknowledge the needs of private parties to
resolve their disputes without intrusion by
governments and courts. It simply requires that
private disputes are grounded in democratic
and constitutional laws. In short, governments
must necessarily be liable for failing to prevent
systematic institutional Charter infringement
by tribunals who act under the powers of
provincial arbitration statutes. The integrity of
Canada’s justice system rests upon rule of law
and secularism.

Opening the door to adjudication under
religious law - whether based on Jewish,
Catholic, Hindu, or Buddhist tenets — subject to
multi-dimensional interpretations contravenes
these precepts. Secular laws preserve and
safeguard freedom of religion:

We believe that Islam’s principles are for
equality of women in every aspect, from
religious, spiritual duties to practical daily
rights and responsibilities of citizens.

For us, Islam is a religion of peace, compassion,
social justice and equality, and we know that
many of the interpretations and practices
of Muslim law do not always reflect these
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principles. Further, we think that these
fundamentals are embodied in the Canadian
Charter of Rights and Freedoms.

And we advocate that as we are not compelled

by our faith to live under Muslim family
law, we as Canadian Muslim women want
the same laws to apply to us as to all other
Canadians and not to have our equality rights
jeopardized by the application of another
system of jurisprudence.'?’
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Re-Framing the
Sharia Arbitration
Debate

Trevor C.W. Farrow’

Dear Mr. McGuinty:

An important tenet of Canadian democracy
hangs in the balance of your response to the
matter of religious arbitration in the province
of Ontario.!

Introduction

The “matter of religious arbitration in . . .
Ontario” to which Margaret Atwood and nine
others are referring is a vocal, polarized debate -
the “[S]haria debate.” It has largely been framed
by two questions. Should Ontario “[p]rohibit
the use of religion in the arbitration of family
law disputes™ to avoid “the ghettoization of
members of religious communities as well
as human-rights abuses?™ Or would such a
prohibition do a “great disservice to a number
of religious groups in Ontario, and nothing to
safeguard the interests of Muslim women?””
Several fundamental rights and interests are
engaged by this debate, including religious
freedom, gender equality, the rights of children,
national and cultural identity, freedom from
hatred, the role of the state in family law, and
others.

Because the stakes involved in this debate
are high, this debate has captured the interest of
many sectors of civil society. It has also captured
the interest of the Ontario government, which
has recently passed legislation on the issue.®
While this issue is clearly important and should
be addressed,” there are three problems with
the way in which it has framed - and confused
— the specific arbitration context of the debate.

Constitutional Forum constitutionnel

First, the issue is not about simply prohibiting
religious tribunals. Second, it is not only an
Ontario issue. Third, it is not necessarily even
a Sharia (or religion) issue. This article focuses
on these three problems.

Dispute Resolution and Religion

In Ontario, Jews, Christians, Muslims, and
others have engaged in religious-based dispute
resolution processes for vyears.® However,
a public debate about whether Sharia law
should be used in family disputes in Ontario
commenced in 2003 after the announcement
of the creation of the Islamic Institute of Civil
Justice (IICJ). The IICJ stated that it planned to
establish a Darul-Qada - judicial tribunal - to
conduct arbitrations in Ontario according to
Islamic law.’

In June 2004, following the IIC]
announcement, former Ontario Attorney
General Marion Boyd was given a mandate by
the Ontario government to look into and make
recommendations on the issue of family law
and arbitration in Ontario, including religious-
based arbitrations.”” Her report was released
in December 2004. In it, she essentially
recommended the continuation of arbitrations
in the context of family law, including regulated
religious-based arbitrations." From the time of
the IICJ announcement, through the release of
the Boyd Report and certainly for most of the
following year, the public debate surrounding
these issues escalated. Those in favour and
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those opposed” to the use of Sharia law
in family disputes actively debated their
positions in the media,' at the bar,"” and in the
academy." Finally, in September 2005, after
witnessing the public debate and reviewing
the Boyd Report, the Ontario government
announced that it did not plan to follow
Boyd’s recommendations.”” Ontario Premier
Dalton McGuinty told the Canadian Press
that there “will be no Sharia law in Ontario”
and, further, that there “will be no religious
arbitration in Ontario.”® Notwithstanding
that, for years, faith-based arbitrations had
been conducted in accordance with numerous
religious practices, the Premier decided to
abolish “religious arbitration in Ontario.”"
It was this decision that ultimately led to the
February 2006 enactment of Ontario’s Family
Statute Law Amendment Act.*

While the Ontario Premier’s intention is
to prohibit religious arbitrations in Ontario
(at least those not conforming to Canadian
law), this intention will likely not materialize,
despite the new legislation. There are legal and
practical impediments to prohibiting faith-
based arbitrations altogether. The primary
legal impediment consists of constitutional
protections, including protections for freedom
of religion and others.”® The thorny Charter
implications of the Premier’s initial statement
likely led Ontario’s Attorney General, the Hon.
Michael Bryant, to make an important but more
modest announcement. Prior to the drafting
of the recent legislation, the Attorney General
announced that the Ontario government “will
ensure that the law of the land in Ontario
is not compromised, that there will be no
binding family arbitration in Ontario that uses
a set of rules or laws that discriminate against
women.”**

Moreover, as a practical matter, religious
tribunals will not be abolished because the
government is not typically in the business of
regulating and policing the private religious
affairs of Ontario residents. As Marion Boyd
stated, Sharia arbitration “will happen in
mosques and community centers and it will just
happen.”” Similarly, Mubin Sheikh, a member
of the Masjid-al-Noor mosque in Toronto
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commented: “‘Is the government going to
stand outside every mosque and ask if people
are going in to do faith-based arbitration?
No.... A ban will change nothing.”**

So, as I stated in the introduction to this
article, one problem with the Sharia debate as
it has been framed is that it is not about simply
prohibiting religious tribunals. What is at stake,
rather, is whether the state will sanction, or defer
to, decisions of a faith-based dispute resolution
panel operating within its jurisdiction. In
Ontario, this deferral process is provided for in
the Arbitration Act, 1991.>° Under that statute,
parties to essentially any dispute can subject
their proceeding to its provisions provided
the dispute is not “excluded by law.”*® Parties
choose arbitration because of its many benefits,
including the choice of decision-maker, process,
pace, and of course, privacy.”” To the extent that
parties agree to subject their arbitration to the
parameters of the Arbitration Act, the courts
retain very limited power to review the result
of that arbitration.”® As a result, the parties
are in large measure bound by the result.”’
The legitimacy of this regime has been fully
recognized by the courts. For example, when
referring generally to arbitration, Supreme
Court of Canada Justice LeBel stated that it
is, “in a broader sense, a part of the dispute
resolution system thelegitimacy of which is fully
recognized by the legislative authorities.”

The first question in the debate, therefore,
needs to be kept technically clear: does the
jurisdictional reach of a provincial statute
- i.e., an arbitration statute — include family
disputes resolved pursuant to faith-based laws
that do not conform to Ontario or Canadian
laws, which would in turn require a provincial
superior court to defer to an arbitral decision
regarding such a dispute? On this question the
Ontario government - in its new legislation
- clearly says no (thereby disagreeing with
the recommendations in the Boyd Report™).
According to section 2.2(1) of the recent Family
Statute Law Amendment Act:

When a decision about a matter described
in clause (a) of the definition of “family
arbitration” in section 1 is made by a third
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person in a process that is not conducted
exclusively in accordance with the law of
Ontario or of another Canadian jurisdiction,

(a) the process is not a family arbitration;
and

(b) the decision is not a family arbitration
award and has no legal effect.*

Legislating thatareligious familyarbitration
not conducted in accordance with Ontario
or Canadian law is “not a family arbitration”
and, further, that such arbitration “has no legal
effect” under Ontario law is clearly different
from the project of prohibiting religious
tribunals altogether. Even if the result of the
new legislation is essentially to exclude religious
tribunals (employing various non-Ontario
or non-Canadian legal regimes) from taking
advantage of Ontario arbitration legislation, it
would be virtually impossible for a province to
prohibit altogether (or police) the practice of
private faith-based dispute resolution.

Given that the new legislation contemplates
the drafting of regulations designed to govern
the details of the arbitration process, how the
new legislation will work and the differences
it will make are largely still open questions.”
In any event, while I am in favour of the new
legislation, both in the immediate context of
family law protections and more broadly as a
signal that we should be concerned about public
interest values that get dealt with behind the
veil of private arbitration,** we need to be clear
about what is, and what is not, at stake in this
debate.

A National Issue

Second, we should also be clear that
while the debate has been largely focused on
Ontario, it is certainly not limited to Ontario
(as evidenced by the 8 September 2005 protests
about Sharia-based tribunals that occurred in
cities internationally®). As Atwood and others
have commented, the “eyes of the world are
quite literally watching.”® Canadians across
the country have joined the worldwide protests
against Sharia tribunals. As reported by
Sheldon Gordon, “Developments in Ontario are
already reverberating elsewhere in Canada.”™’

Constitutional Forum constitutionnel

This national and international interest has
obviously stemmed from the fundamental
gender, religious, and cultural questions at play
in the debate. Equally crucial, and it is again
an important reason for being accurate in
this debate, is that any jurisdiction - whether
Canadian or international - that has arbitration
legislation similar to Ontario’s Arbitration Act
will potentially be facing the same dispute
resolution issues.”® Therefore, it is important
not to limit the potential reach of this debate,
notwithstanding a late 2005 poll in which a
majority of Canadians felt that faith-based
arbitration should not be used to resolve family
disputes.”

Alberta, for example - where the
discussion in this article was first presented
and where the “[Sharia] debate has barely
begun™’ - has arbitration legislation* that
provides for a very similar dispute resolution
landscape to that provided by Ontario’s
Arbitration Act (except for the recent Family
Statute Law Amendment Act amendments). In
British Columbia, even though the provincial
government announced that it has “no plans
to....change the laws. ... to give any special
recognition to any set of religious laws,™
there has been at least some interest expressed
in formalizing the use of Sharia law in state-
sanctioned arbitration proceedings.* As it
stands now, British Columbia’s Commercial
Arbitration Act leaves room for disputes falling
within its jurisdiction to be resolved according
to Sharia law.** Finally, given that the Uniform
Arbitration Act” forms the basis of much of the
arbitration legislation that exists in Canada,
this is clearly a national (and potentially
international) issue.*®

Privatizing Civil Justice

Third, and most fundamental, is the
fact that — while the family law, gender, and
cultural issues at stake are clearly important
— the Sharia debate is really a red herring for
something much bigger at play: the ongoing and
systematic privatization of the Canadian public
civil justice system. This third concern, in turn,
involves a pair of sub-issues. One is that there
is an increasing tendency to resolve important

81



human rights and other public and private
interest disputes behind closed doors without
any kind of public scrutiny of the processes or
results (Sharia or other). The other is that, as
a result, we are systematically downloading -
privatizing — a fundamental tool of democratic
governance.*

With respect to the withdrawal of dispute
resolution from public scrutiny, the basic
concern in the Ontario debate about arbitral
tribunals employing Sharia law is that human
rights under Sharia law are not adequately
protected, particularly the rights of women and
children. As summarized by the open letter to
Dalton McGuinty by Margaret Atwood and
others, quoted at the outset of this article, the
concernisessentially that Sharia-based tribunals
will lead to human rights abuses, “particularly
for those who hold the least institutional power
within the community, namely women and
children.”® Although I am certainly not an
expert in Muslim law, my reading of the debate
is that these concerns are justified. Moreover,
they are important concerns that should be —
and at least in Ontario are being — addressed.

Unfortunately, as we have seen, almost any
dispute (now excepting some family disputes
in Ontario) can take advantage of current
arbitration legislation and thereby, with the
blessing of the state, exempt itself from the
public civil justice system. At the same time,
governments, courts, the bar, and industry are
actively pushing the use of dispute resolution
methods that are alternative to the public court
system. These methods include, but are not
limited to, processes governed by arbitration
legislation.”” Therefore, an increasing number
of commercial services disputes, employment
disputes, pay-equity disputes, police complaints,
family disputes, human rights disputes, etc.
are being decided in private, using private
adjudicators, without any of the procedural
safeguards that are typically provided by our
publiccourtsystem.Inthisregard,itnever ceases
to amaze me that the public, while typically
up in arms about the “activism” of our public
judges,* is largely silent (or ignorant) about the
significant decisions made everyday by private
decision-makers behind closed doors.
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There is no doubt that many disputes lend
themselves to these alternative processes. There
is also no doubt that many of these disputes
involve important public and private interest
issues - often impacting upon the rights of
individuals, including “those who hold the least
institutional power within the community™' -
that should be dealt with under the scrutiny of
the public eye.” Sharia panels, therefore, do not
have a monopoly on potential state-sanctioned
(or at least state-encouraged) human rights
violations and other injustices resulting from
private dispute resolution processes in Canada.
If we are going to concern ourselves with the
potential shortcomings of private dispute
resolution processes, which I think we should
(and which the new Ontario legislation does),
then we should do so in a way that avoids
casting our net too narrowly. By treating the
Sharia debate as an element of the broader move
largely to privatize the civil justice system, we
are by no means in danger of throwing the baby
out with the bathwater.

I recognize that the private resolution of
disputes has occurred since the beginning of
disputes themselves, and this is often a good
thing. To the extent that it can avoid becoming
involved, the state certainly does not need
(or want) to interfere, for example, with two
roommates negotiating over what movie to see,
or how the phone bill should be shared. On the
other hand, some disputes that occur in private
should ideally be dealt with in public, or at least
with public procedural safeguards regarding
transparency, fairness, power, equality, etc.
Disputes involving children or other vulnerable
individuals are often examples of these sorts of
disputes. Unfortunately, unless we are going to
rewrite fundamental constitutional and privacy
legislation and jurisprudence, the state is not
going to get involved in all of those disputes
either. To the extent that the state does come
into play - either directly through its public
court system or indirectly through court-
annexed mediation, arbitration legislation, or
government-sanctioned or encouraged dispute
resolution procedures, etc. — it should take an
active role in ensuring that it is not sanctioning
human rights violations or other injustices.
The new Ontario legislation admirably seeks
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to assist in this regard in terms of family
disputes. But family arbitration is only the tip
of the proverbial iceberg in terms of private,
state-sanctioned dispute resolution processes
involving important public interest values.

With respect to the sub-issue of public
governance in a community, this is a
procedural matter largely conducted through
the institutions of legislation and adjudication.
Clearly the decisions of public civil courts play
an important normative role in our democratic
processes.” Likewise, private dispute resolution
processes —throughdirectapplicationorindirect
processes of behaviour modification - also have
an impact upon the broader public community
in which those private processes occur. As such,
to the extent that we are privatizing our public
civil dispute resolution system, we are essentially
privatizing a significant part of the way we
govern ourselves in a democratic society. There
may be good reasons to pursue privatization, at
least to a limited extent; however, the current
trend of privatization - largely in the name of
cost and efficiency - is being conducted without
adequate public debate about, let alone public
understanding of, those reasons. Whether or
not family disputes - religious or otherwise —
should be privatized is just one element of that
broader debate.

Conclusion

There are fundamental procedural and
constitutional issues underlying the Ontario
Sharia debate. The issues are of interest to
people across the country and around the
world. This debate must be framed clearly and
accurately in order to foster and understand its
informed and meaningful resolution, and also to
understand and address the fundamental issues
underlying the debate. Unfortunately, clarity
and accuracy have not characterized the debate
to-date, a failure that jeopardizes its proper
understanding. This failure also potentially
jeopardizes our understanding of the important
underlying procedural and governance issues
at play in the debate that are also at the heart
of our democratic process. It is these issues, in
my view, that — in the words of Atwood et al.
quoted at the outset of this article - “han[g] in
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the balance.”™* Reframing the Sharia debate will
provide us with an opportunity to take a closer
look at what we are doing not only to family law
in Ontario, but also at adjudication as a form of
governance in all parts of the country. This is an
opportunity we should not pass up.
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The Truth About
Canadian Judicial
Activism

Sanjeev Anand’

Introduction

The topic of judicial activism in Canada
generates considerable disagreement. Atarecent
conference, retired Supreme Court of Canada
Justice John Major stated that “there is no
such thing as judicial activism in Canada.” In
2001, speaking in his capacity as the Canadian
Alliance’s Justice critic, the current federal
Minister of Justice and Attorney General, Vic
Toews, told Parliament that the Supreme Court
has “engaged in a frenzy of constitutional
experimentation that resulted in the judiciary
substituting its legal and societal preferences
for those made by the elected representatives
of the people . . . [producing] legal and
constitutional anarchy” One prominent
constitutional scholar fears that the debate
on judicial activism in Canada has begun to
produce excessive judicial deference that allows
legislatures and officials to act without scrutiny
by the judiciary concerning the effects of state
action on vulnerable minorities.’

But it is impossible to properly discuss
Canadian judicial activism without first
defining the term. Although the components of
judicial activism have been described slightly
differently by a number of individuals,* these
definitions either expressly incorporate or at
leastaccommodatethefollowing characteristics:
the tendency for judges to make, as opposed
to simply interpret, the law; the willingness
of courts to issue rulings reversing or altering
the legislative enactments of Parliament and
the provincial legislatures; and the inability
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of legislatures to effectively respond to such
rulings, thereby giving judges the last word
over matters involving rights and freedoms.

Judges Making Law Without
Relying Upon the Charter

It is commonly believed that, prior to the
enactment of the Canadian Charter of Rights
and Freedoms® in 1982, judges interpreted the
law, and did not take it upon themselves to
make law. Thus, many people view the Charter
as ushering in an era of law-making by the
judiciary. While there is truth in the statement
that judges play a larger role in shaping
government policy and legislation today than
they did prior to 1982, it would be inaccurate to
portray the judiciary of the past as not engaging
in law-making. In many areas of private law,
such as torts® and contracts, the law has been
largely dependent on judicial decisions.”

A prime example of such judicial activism
is the famous 1932 case of Donoghue v.
Stevenson,® in which the plaintiff and her
friend visited a café, and the friend ordered a
ginger beer for the plaintiff. Unfortunately, the
ginger beer bottle contained a decomposed
snail. Upon discovering the remains of the
snail after consuming a portion of the contents
of the bottle, the plaintiff alleged she suffered
shock and gastroenteritis. As a result, she sued
the manufacturer for damages. Although a
strong contention could be made that the
manufacturer was in breach of its contract
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with the café owner by supplying a defective
bottle of ginger beer, a lower court, applying
the judicially created precedents of the time,
held that because the plaintiff was not a party
to the contract, she was not eligible to sue for
damages. However, the British House of Lords
overturned the lower court’s ruling, and held
that a suit for damages in tort by the plaintift
against the manufacturer was not precluded.
The Court reasoned that a duty of care was
owed to all reasonably foreseeable victims of
the defendant’s negligent conduct. This judicial
creation of a robust negligence tort continues
to animate product liability cases today. In
1995, the Supreme Court of Canada held that
women who received defective breast implants,
and who were not the purchasers of these
implants, since they were sold only to doctors
and to medical establishments and not directly
to the public, had viable tort actions against the
manufacturers.’

Albeit that many people would applaud the
Court’s creation of a tort of negligence, there are
times when judge-made law proves problematic.
In 2004, the Supreme Court recognized a
judicially created police power that represented
a significant departure from the status quo.
The traditional view had long been that the
police could forcibly detain individuals, absent
specific statutory authorization, only if they had
reasonable and probable grounds to arrest them
for an offence.”” But in the 1990s, a number of
appellatecourtsbegantorecognizeapolicepower
to detain and, in certain circumstances, search
an individual, if the officer had a reasonable
suspicion that the individual had committed an
offence - a lower standard than reasonable and
probable grounds." In the course of endorsing
this police power, the Supreme Court provided
some guidance pertaining to the power by
stating that any investigative detention must be
brief in duration and that, where a police officer
has reasonable grounds to believe that his or
her safety is in issue or that of others is at risk,
the officer may engage in a protective pat-down
search of the detained individual.?

However, the Court also failed to address
some key matters and in doing so demonstrated
the institutional limitations of courts to set
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and implement public policy even within the
criminal justice sphere. The Court did not
articulate exactly how long is too long for an
investigative detention. The matter of how
the police are entitled to respond if they have
well-founded safety concerns when detaining
someone who happens to be carrying a bag
or driving a car was similarly omitted. These
shortcomings of the ruling are not surprising
because the Court is limited to addressing only
those issues that are raised by the parties that
happen to come before it and, as a result, the
rules emanating from the Court tend to be
piecemeal, as opposed to comprehensive and
prospective. In addition, when the Court carves
out police powers, it does so in the context of a
case involving a guilty person, which evokes a
strong desire to affirm the conduct of the police
and expand police powers."

Sometimes when judges decide to advance
the state of judge-made law, the result is to
remove legislatures’ impetus to examine and
comprehensively address the matter differently
afterconsultingmorediversesourcesandhearing
alternate perspectives. If the Supreme Court had
failed to endorse the common law police power
of investigative detention, law enforcement
organizations would have undoubtedly lobbied
Parliament for the power to detain short of
arrest. In the course of examining the issue,
Parliament would likely have held hearings on
the advisability of expanding police powers,
and it could have heard from groups that
have been subjected to police harassment and
discrimination, such as the indigent, Aboriginal
Canadians, and other visible minorities. After
hearing from these groups, Parliament would
have been well situated to fashion a limited,
highly circumscribed, and detailed police
power to detain short of arrest that took into
account the experiences of these groups. As
it stands, police officers have a potentially
expansive power that they have obtained from
the Court, and law enforcement agencies lack
the motivation to lobby Parliament to regulate
this area. Moreover, those groups most likely to
be subject to investigative detentions lack the
power to get this issue on the parliamentary
agenda.
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There are ways to ensure that issues like
investigative detention, which have been
ruled on by the Court, receive the attention of
legislatures. In the federal sphere, the Senate and
House of Commons have standing committees
that periodically review proposed legislation for
its relationship to protected rights. The duties of
these standing committees could be expanded
to include the preparation of reports, to be
tabled in Parliament, identifying significant
recent common law rulings issued by the
Supreme Court of Canada, as well as possible
legislative responses. In the course of preparing
the reports, hearings could be held in which
interested groups are invited to address the
Court’s rulings before the committee members.
A similar type of process could be developed
through modifying the mandate of provincial
legislative scrutiny committees.

When a legislature passes a statutory
provision that falls within its jurisdiction,
judges are often called upon to engage in a
process that, at times, blurs the distinction
between making law and interpreting law.
The best-known federal statute is the Criminal
Code." Section 43 of the Code reads, “Every
schoolteacher, parent or person standing in
the place of a parent is justified in using force
by way of correction toward a pupil or child,
as the case may be, who is under his care, if
the force does not exceed what is reasonable
under the circumstances.” But what constitutes
reasonable corrective force? Some people may
believe that light spanking with a wooden
spoon by a parent of a misbehaving one-year-
old child constitutes an unreasonable amount
of force, and that the parent should be subject
to criminal prosecution for assault. Others
may feel that such a parent used a reasonable
amount of force, and his or her actions should
come within the protective ambit of section 43.
Recently, the Supreme Court of Canada ruled
that using an object to discipline a child would
not be considered reasonable force, nor would
section 43 provide a defence to someone who
applies corrective force against children under
the age of two, against teenagers, or against
children of any age who suffer from a disability
that renders them incapable of learning from
the correction.”” This case serves to bolster the
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assertion made by the Chief Justice of Canada at
a conference that “there is no clear demarcation
between applying the law, interpreting the law,
and making the law.”*¢

Judicial Activism Under the “Old”
Constitution

Despite the fact that legislatures were often
content with the common law rules prevailing in
an area, if a legislature disapproved of a certain
judge-made law, it could pass legislation to
replace the judicially constructed rule as long as
it respected the division of powers between the
federal government and the provinces found in
the Constitution Act, 18677 Although judicial
enforcement of this division of powers has not
formed the basis of contemporary claims of
judicial activism, this was not always the case.
In an effort to alleviate conditions caused by the
Great Depression of the 1920s and 1930s, the
federal government draftedlegislation providing
for unemployment insurance, minimum wages,
maximum hours of work, and marketing
legislation to raise low farm commodity prices.
Prime Minister Mackenzie King then referred
the legislative package to the courts for an
opinion as to its constitutionality. The Judicial
Council of the Privy Council, which at that
time was the final court of appeal for Canada,
failed to accept that the legislative package
constituted an emergency measure allowing the
federal government to legislate on the basis of its
general power to make laws for the Peace, Order
and Good Government of Canada."® Nor did the
Court conclude that Parliament could pass the
package on the basis of its power to make laws
regulating trade and commerce." In the end, the
Court determined that the proposed legislation
unconstitutionally infringed the provincial
jurisdiction over property and civil rights. The
difficulty of coordinating the various provincial
governments into passing similar statutes
proved insurmountable, and no effective set of
provincial legislation was passed. A 1939 Senate
report described the Privy Council decisions
as having repealed by judicial legislation the
centralized federalism intended by the Fathers
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of Confederation, and the report accused the
Court of seriously departing from the actual
text of the constitution.?

Eventually the discontent arising from
these decisions, and others in which the Privy
Council was perceived as widening the ambit
of provincial powers and, correspondingly,
restricting the scope of federal powers,
led the federal government to act. Ottawa
abolished appeals to the Privy Council and,
in 1940 the Constitution was amended to give
the federal government power to implement
unemployment insurance.”’ Consequently,
what was perceived as inappropriate judicial
activism was met by legislative activism.

However, faced with a similar situation
today, the federal government would likely
nothave to change the Constitutionin order
to achieve its desired legislative objectives.
Ottawa has increasingly used its spending
power to effectively influence those areas
in which it has no authority for law-making
under the division of powers. For example,
the provision of health care services comes
within the legislative competence of the
provinces, but the federal government
has used its spending power to persuade
the provincial governments to impose
certain national standards for hospital
insurance and medical care programs as
a condition of federal contributions to
these provincial programs. Moreover, the
Supreme Court has affirmed Parliament’s
power to authorize grants to the provinces
for use in fields of provincial jurisdiction,
as well as the power to impose conditions
on the recipient provinces.”” So today, if
the federal government wants to create
certain national programs as it did
during the Depression, and the Court
rules that Ottawa’s legislation infringes
upon provincial jurisdiction, the federal
government can use its spending power
to persuade each of the provinces to
adopt identical legislation establishing
these programs. In effect, Ottawa can
achieve indirectly what it cannot legislate
directly.
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Judicial Activism Under the
Charter

Because it is more difficult for legislatures to
achieve their legislative objectives in the face of
contrary Charter* rulings than when confronted
with unsatisfactory common law rulings, or
unsuccessful division-of-powers judgments, it
is understandable that judicial activism under
the Charter garners the most attention and
concern. However, the judiciary has responded
in a curious and unpersuasive manner to claims
that it is judicially active under the Charter. In
1997, then-ChiefJustice Lamer stated that, under
the Charter, “very fundamental issues of great
importance to the kind of society we want are
being made by unelected persons.” He pointed
out, “Now that’s a command that came from
where? It came from the elected [representatives
of the people]. . .. [T]hat’s their doing, that’s not
ours.”** However, the governments that agreed
to the Charter may have had very different
conceptions of the way Charter rights should
be interpreted by the Court.”> As Christopher
Manfredi observes, “If judicial review evolves
such that political power in its judicial guise is
limited only by a constitution whose meaning
the courts alone define, then judicial power is
no longer itself constrained by constitutional
limits.”?¢

Nevertheless, the idea that the rights
contained within the Charter should be
interpreted by using the intent of the framers of
the Constitution is controversial. Some critics
of this approach point out that it risks freezing
rights as they were understood at the time of
the Charter’s enactment,” and that such an
approach is incompatible with the manner in
which the courts have approached constitutional
interpretation under the Constitution Act,
1867*% In the decision that interpreted the
constitutional provision that allowed for the
appointment of persons to the Senate, the Privy
Council ruled that women were “persons,”
and in doing so, the Court concluded that the
Constitution had “planted a living tree capable
of growth.”” Others have argued that the use
of framers’ intent to interpret the meaning
and scope of Charter rights is unworkable
because it is difficult to ascertain who should be
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categorized as framers, and because competing
and contradictory positions were often presented
by those involved in negotiating and drafting
the Charter

Yet, there exist cogent responses to these
concerns about using framers’ intent to
interpret Charter rights. One of the reasons
for entrenching rights within the Constitution
is to freeze certain concepts for the long-term
future — to make them hard to change.’® But
this freezing of concepts does not mean that
the Constitution cannot be a living document
accommodating new facts and developments.
For example, it is not suggested that the scope
of freedom of expression guaranteed by the
Charter be regarded as frozen in the sense that
it only protects those forms of expression that
existed in 1982. Such an approach would mean
that expressive content on the Internet would not
come within the scope of Charter protection. The
principle of expressive freedom should remain
the same, and simply grow to accommodate
new technologies. Entrenched freedoms should
simply be applied to new facts so that the
rights themselves remain unchanged. The elm
must remain an elm; it can grow branches,
but it does not transform itself into an oak or
a willow.” Morton & Knopff eloquently refute
the argument that a frozen rights approach is
antithetical to the metaphor of the living tree:
“For all its flexibility and adaptability, a living
tree, in the strict biological sense, is a frozen
concept.”* Morton & Knopff are correct when
they argue that what is acceptable under a
“framers’ intent” approach is to apply existing
rights to new facts and what is unacceptable is to
create new rights and apply them to old facts.*
It must be acknowledged that the demarcation
between the enforcement of existing rights and
the creation of new rights is sometimes difficult
to discern. Continuing with the elm and oak
metaphor, the fact that it may be difficult to
tell the difference between an elm and an oak
does not mean that the attempt to differentiate
between the species should be abandoned. As
for the argument that it is impossible to identify
the framers, Kelly convincingly argues that only
those participants who succeeded in having
their intentions entrenched in the Charter
should be labeled as framers.”
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Using framers’ intent to interpret the scope
of Charter rights does not necessarily mean that
therights will be read restrictively. The testimony
of specific individuals before the Special Joint
Committee on the Constitution of Canada,
which held hearings on proposed drafts of the
Charter,and the writings of then-Prime Minister
Trudeau, perhaps the individual who was most
responsible for the constitutional entrenchment
of a bill of rights,* can be used to argue that a
consensus emerged that the Charter was to be
an activist document.” Thus, there exists an
important link between judicial activism under
the Charter and representative democracy. But
an activist court promotes democracy in yet
another fashion. Roach observes:

The Court promotes democracy not because
every one of its decisions is consistent with or
required by democracy, but because it requires
the elected government to take responsibility
for and justify to the people its decisions to
limit or override rights that are liable to be
neglected in the legislative and administrative
process.*®

Even though a consensus emerged that the
Charter “will confer new and very important
responsibilities on the courts because it will
be up to the courts to interpret [it] . . . to
decide how much scope should be given to the
protected rights and to what extent the power of
government should be curtailed,” the drafters
also agreed as to the substantive meaning and
scope of certain key Charter rights. For example,
the legislative record is clear that the drafters of
the Charter agreed that the section 10(b) right to
retain and instruct counsel without delay, and
to be informed of that right, does not include a
right to state-funded counsel.* In its rejection
of the argument that free duty counsel was part
of the protection of section 10(b), the Supreme
Court relied on the framers’ intent pertaining
to the interpretation of this section.*

Whether the framers intended to protect
individuals against discrimination on the basis
of sexual orientation under section 15 of the
Charter is a more contentious matter. Section
15(1) states:
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Every individual is equal before and under the
lawand hastherightto the equal protectionand
equal benefit of the law without discrimination
and, in particular, without discrimination
based on race, national or ethnic origin,
colour, religion, sex, age or mental or physical
disability.

It is evident that the text of section 15(1)
does not include the words “sexual orientation.”
However, the provision is worded such that
the enumerated grounds for equality rights
protection are simply examples of the types
of discrimination that are prohibited. The
enumerated grounds are not a closed list.
Because the Special Joint Committee on the
Constitution of Canada debated whether to
include sexual orientation as an enumerated
ground and ultimately rejected doing so, it
has been argued that the Supreme Court’s
subsequent interpretation of sexual orientation
as being analogous to the enumerated grounds
in section 15(1), and hence a prohibited ground
of discrimination,* constitutes a direct violation
of framers’ intent.* But Kelly’s analysis of the
Special Joint Committee testimony reveals that
the Committee excluded sexual orientation
largely because it posed a drafting difficulty.*
In addition, there is substantial evidence that
the framers contemplated that new categories
of discrimination could be added to section
15(1) once they matured in terms of Canadians’
acceptance of these new prohibited grounds.
The comments of Robert Kaplan, who appeared
before the Committee as Solicitor General of
Canada, are illustrative of the thinking of the
drafters:

I think there might be found a consensus
among Canadians that these grounds which
are enumerated are those which have the
highest degree of recognition in Canadian
society as being rights which ought to be
recognized and the general statement gives the
possibility down the road not only of those on
Mr.Robinson’slistbeing recognized [Robinson
wanted discrimination on the basis of marital
status, political belief, sexual orientation, and
disability explicitly prohibited under section
15(1)], but of others which may not have
occurred to him of being in the future as being
unacceptable grounds of discrimination.*
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Thus, it seems as if the Supreme Court’s
interpretation of section 15 of the Charter, as
prohibiting discrimination on the basis of sexual
orientation, is consistent with the framers’
intent, and does not constitute an example of
inappropriate judicial activism.

Alas, the Supreme Court has not acted in
accordance with framers’ intent in interpreting
section 7 of the Charter. Section 7 provides that
“[e]veryone has the right to life, liberty and
security of the person and the right not to be
deprived thereof except in accordance with
the principles of fundamental justice.” In its
1985 ruling in the Motor Vehicle Reference,*
the Supreme Court cited ample documentary
evidence clarifying that the framers intended
“fundamental justice” to be interpreted as
synonymous with “natural justice.” The rules
of natural justice are rules of procedure. They
require a hearing, unbiased adjudication, and a
fair procedure. If the principles of fundamental
justice were interpreted as meaning principles
of natural justice, the state could deprive
individuals of life, liberty, or security of the
person as long as it did so in a procedurally fair
manner. Yet, the Supreme Court rejected the
originalintent doctrine in interpreting section 7,
and instead ruled that the phrase “fundamental
justice” prohibited substantive as well as
procedural injustice. Understandably, some
critics have charged that through this ruling,
the Court has conferred upon itself the status of
a judicial super-legislature.”’” Indeed, the Court
has utilized this interpretation of the principles
of fundamental justice to strike down a number
of pieces of legislation, including the criminal
provisions prohibiting abortions that occur
outside a hospital and without the approval
of a committee of at least three doctors,*® and
Quebec legislation prohibiting the purchase
of private health insurance for services that
are covered by the public plan.* In litigation
involving the Quebec government’s decision
to reduce the welfare payment of an individual
because she did not participate in stipulated
educational or work experience programs, the
Court did not find for the Charter claimant.*
Likewise, no Charter relief was granted when
the Government of British Columbia refused to
fund Lovaas therapy for autistic pre-schoolers.”!
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Yet, the Court did not preclude the possibility
that, given a slightly different factual context
and more extensive submissions from counsel,
section 7 could encompass economic rights,
require that governments fully fund vital
programs and treatment, and place a positive
obligation on the state to ensure that all persons
can enjoy life, liberty, and security of the
person.

Legislatures Responding to Charter
Rulings

History has demonstrated the futility of
legislatures relying on section 1 of the Charter
to protect the constitutional validity of a statute
that is found to infringe section 7. Section 1
allows legislatures to justify reasonable limits
on the rights that the court finds in the Charter.
Yet, a majority of the Supreme Court has never
held that a particular breach of section 7 was
justified under section 1.

Despite this fact, Canadian legislatures
have responded to court rulings striking
down legislation on the basis of section 7
Charter violations, by enacting new laws that
simultaneously achieve the government’s
original legislative objectives while conforming
to Charter standards. To ensure that the
newly enacted legislation passes constitutional
muster, legislatures often tailor their statutes
so that they largely accord with the suggestions
given by the Court when it struck down the
original laws. For instance, in Seaboyer™ the
Supreme Court ruled that the Criminal Code’s**
categorical restrictions preventing evidence
of a complainant’s prior sexual conduct from
being admitted in a criminal trial violated the
accused’s section 7 right to a fair trial. The
Court was particularly concerned that such
evidence could bolster the accused’s defence that
he had an honest but mistaken belief that the
complainant consented to the sexual activity.
Although the Court struck down Parliament’s
legislative “rape shield” laws, it established
common law rules that prevented the admission
of evidence of the complainant’s prior sexual
conduct, with the accused or others, to support
an inference that she consented, or that she was
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not a credible witness. Thus, the Court replaced
the legislative categorical rape shield law with
a common law near-categorical rape shield law.
Parliament responded with a comprehensive
legislative reform package that codified the
Court’s common law rules in Seaboyer, but
the government also included, among other
things, protection for complainants from
having to testify at the evidentiary hearings
to determine if their prior sexual conduct was
admissible. The Supreme Court subsequently
upheld this new rape shield law, including the
legislature’s new protection for complainants.®
Thus, Parliament’s initial rape shield legislation,
which was animated by a desire to shield
complainants from the often humiliating
experience of being cross-examined on their
previous sexual history and to encourage the
reporting of sexual assault incidents to the
authorities, but went too far by preventing some
accused from advancing a viable defence, was
eventually replaced by legislation that arguably
achieves the legislature’s objectives as effectively
as the original legislation while preserving
the fair trial rights of accused. The legislative
response was creative and did not constitute
slavish parliamentary compliance with judicial
policy prescriptions.

The Supreme Court has often upheld
legislation under section 1 that infringed
Charter rights other than section 7. Despite
the fact that the Criminal Code proscriptions
against the wilful promotion of hatred against
identifiable groups and obscenity were ruled
to constitute infringements of the section 2(b)
Charter right of freedom of expression, the
legislation was upheld in its entirety under
section 1. More recently, the Supreme Court
declared the offence of simple possession of
child pornography to be constitutionally valid.
Although the provision also infringed section
2(b), it was saved under section 1 by reading
in two extremely limited exceptions into the
statutory definition of child pornography.”’

However, the Court has not always
capitulated to Parliament’s arguments that
legislation infringing section 2(b) is nonetheless
justified under section 1. For example, in RJR-
MacDonald,® the Court decided that federal
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legislation requiring an absolute restriction
on tobacco advertising and the placement of
unattributed health warnings on cigarette
packages infringed the freedom of expression
of tobacco companies. In holding that the
government had not justified its legislation
under section 1, the Court suggested that a more
minimally-impairing rights mechanism would
be a prohibition only on lifestyle advertising and
a requirement that health warnings on cigarette
packages be attributed to Health Canada. It
would be difficult to conceive that such changes
to the government’s legislation would seriously
hamper the legislative objective of decreasing
smoking among Canadians. Parliament
responded to the Court’s decision by passing
the legislation suggested by the Court and,
consequently, there is a significant possibility
that the new statute will pass constitutional
muster.

Butwhatifitdoesnot? Will thejudiciaryhave
the last word, thereby depriving Parliament of a
potentially effective tool to combat the problems
posed by tobacco consumption in society? Not
necessarily, because of the notwithstanding
clause. Section 33 of the Charter allows
legislatures to enact laws that override certain
Charter rights, including: the “fundamental
freedoms” of freedom of religion, freedom of
expression, freedom of the press, and freedom
of association; the “legal rights” such as the
right to be secure from unreasonable search
and seizure, and the right not to be arbitrarily
detained or imprisoned; and the equality rights.
In order to re-enact legislation that the Court
has struck down under the Charter, or to shield
a particular statute from judicial review, section
33 simply requires a legislature to declare
expressly in its statute that the law will operate
notwithstanding one or all of the Charter rights
in section 2 and sections 7-15. The section 33
protection from judicial review expires after
five years, but it can be renewed an indefinite
number of times.

Unfortunately, use of the notwithstanding
clause has become politically taboo, despite
the central role it played in ensuring provincial
agreement to the constitutional entrenchment
of a bill of rights. A number of the premiers
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insisted on the inclusion of section 33 because
they feared that without it, Canada’s system of
parliamentary supremacy would be replaced by
a system of judicial supremacy. Indeed, without
the inclusion of the notwithstanding clause, the
negotiations that led to the enactment of the
Charter might have failed.” Yet, Ottawa has
never used the override, and the provinces have
only resorted to it a few times to respond to the
Court’s decisions.

One of these provincial uses of the
notwithstanding clause was in response to
the Court’s decision to invalidate a Quebec
statute requiring commercial signs to be only
in French.®® When the Quebec legislature re-
enacted the law and protected it by utilizing
the notwithstanding clause, the reaction
outside of Quebec was extremely negative. In
response, then-Prime Minister Brian Mulroney
characterized section 33 as “that major fatal
flaw of 1981, which reduces your individual
rights and mine, which holds them hostage.®
He also stated that any constitution “that does
not protect the inalienable and imprescriptible
individual rights of individual Canadians is not
worth the paper it is written on.”*

The perception that the notwithstanding
clause is “at best inconsistent with the idea of
constitutionally entrenched rights, and at worst
a constitutional abomination,”® has persisted.
During the last federal election leaders’ debate,
then-Prime Minister Paul Martin pledged
to remove by “constitutional means the
possibility for the federal government to use the
notwithstanding clause, because quite simply, I
think governance says that the courts shouldn’t
be overturned by politicians.”* Although the
man who won the election, current Prime
Minister Stephen Harper, refused to match
the pledge, he has indicated that he would not
use the notwithstanding clause should his
government decide to repeal Parliament’s same-
sex marriage legislation and enact a statute
adopting the traditional heterosexual definition
of marriage.®

But opposition to the use of the
notwithstanding clause is not necessarily
immutable. British Columbia’s Attorney
General, as well as the federal opposition leader,
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had urged Ottawa to use the notwithstanding
clause if the Supreme Court struck down the
Criminal Code’s child pornography provisions.®
Thus, a politically unpopular Charter decision
may breathe life back into the notwithstanding
clause.

This is important because section 33 is a
positive aspect of Canadian constitutionalism.
Judges may be above playing petty politics with
importantsocial issues. In addition, access to the
courts due to programs such as legal aid and the
federally funded Court Challenges Program of
Canada® may be more of a reality for lower and
middle income individuals than is the prospect
of influencing their elected representatives.
However, the adversarial process does not
ensure that judges are presented with all the
information required to make complex policy
decisions. The judiciary must render its rulings
based on the evidence presented before it, which
may be particularly one-sided because of the
inequality of resources of the parties and/or the
disparate quality of the advocates. Judges, unlike
politicians, cannot commission reports or
create public inquiries to establish the real facts.
Moreover, judges may not have the experience
or information to properly assess how scarce
government resources should be allocated. Yet,
the Court cannot abdicate its responsibility
to decide the cases that are brought before it.
Because of its institutional shortcomings, it is
likely that the Court will render a flawed Charter
ruling. Legislatures must have the legal and
political means to override such a ruling. The
presence of section 33 provides governments
with the legal means to do so, but only public
education about the legitimacy of governments
using the notwithstanding clause will provide
them with the political means.

Conclusion

By examining the Canadian experience
through the lens of the definition of judicial
activism provided at the beginning of this
article, a number of truths have been revealed.
The first of these truths is that judicial activism
is a real phenomenon in Canada. Moreover,
judicial activism existed and concerns about
it were expressed long before the enactment
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of the Charter. However, for the most part,
judicial activism is legitimate and democratic.
Despite the fact that there have been important
instances in which the Supreme Court has
been inappropriately activist, the extent of
inappropriate judicial activism engaged in by the
Court has been exaggerated. Judicial activism
in Canada has produced results that have
been perceived as problematic by legislatures,
and they have responded and prevailed with
activism of their own. Yet, positive results
can emanate from legislatures becoming even
more activist through a number of different
means, including eschewing the growing
constitutional convention prohibiting the use
of the notwithstanding clause.

The importance of creating and preserving a
just society is too great to be entrusted to only one
branch of government. Although constitutional
amendments are not required to make the system
work, different mechanisms and processes
can enhance it. The most important of these
processes is public education. When the public
stops scrutinizing the work of important public
institutions, the failure of these institutions may
follow. This failure is the real risk with which
Canadians should be concerned.
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Section 273.65

of the National
Defence Act:
Inappropriate and
Unconstitutional

Michael P.A. Carabash’

Introduction

After six short weeks of debate, Bill C-36,
The Anti-terrorism Act,! passed into law on 28
November 2001. Bill C-36 was Parliament’s
formal legislative response to the terrorist attacks
upon the U.S. on September 11. Among other
things, Bill C-36 amended the National Defence
Act® to grant the Minister of National Defence,
in place of a judge, the power to authorize the
Communications ~ Security  Establishment
(CSE) to intercept private communications for
the purpose of obtaining foreign intelligence
under section 273.65. The CSE’s mandate
includes acquiring and providing foreign
signals intelligence.’ In this article, I argue that
this amendment to the National Defence Act
abolished an essential safeguard to arbitrary
state actions and likely violates section 8 of the
Canadian Charter of Rights and Freedoms.*
The eventual removal of section 273.65 from
the National Defence Act would uphold the
long-standing, appropriate, and constitutional
doctrine that the power to authorize agents of
the state to intercept private communications
rests solely with the judiciary.

Section 273.65 Abolishes an
Essential Safeguard to Arbitrary
State Actions

By shifting the power to authorize agents of
the state to intercept private communications

from the judiciary to the executive, section
273.65 abolished an essential safeguard to
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arbitrary state actions. In the post-Charter era,
both Parliament® and the courts® conferred
the power in question on the judiciary. Judges,
presumed to be impartial and independent
observers, ensured that state actions were not
arrived at arbitrarily. Nevertheless, section
273.65 nullified such a safeguard by granting
the Minister of National Defence, a member
of the executive, the power to authorize the
CSE to intercept private communications. As a
politician and member of Cabinet, the Minister
of National Defence cannot be presumed
neutral: cast in the role of adversary, in matters
of national security he or she is a properly
interested party in favor of security over
individual freedoms. Moreover, since the CSE
is an agency of the Department of National
Defence,” the Minister cannot be considered
independent with regard to CSE investigations.
Absent real limits to the executive’s discretion
to issue such authorizations, section 273.65
defies the wisdom and strength of entrusting
this power to the judiciary, thereby rendering
state actions less accountable.

Section 273.65 Violates Section 8 of
the Charter

For section 273.65 to be quashed via
Charter review, a court must conclude that this
provision violates a Charter right or freedom
and cannot be “demonstrably justified in a
free and democratic society” under section 1
of the Charter.?® The test for section 1 was laid
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out in R. v. Oakes® and is comprised of four
criteria: (1) the objective of the impugned law
must be pressing and substantial in a free and
democratic society, (2) the impugned law must
be rationally connected to its objective, (3) the
impugned law must impair the Charter right
or freedom in question as little as reasonably
possible, and (4) the benefits the impugned law
achieves must outweigh the costs that results
from its infringement of the Charter right or
freedom." It is necessary that the challenged
law satisfy each of the four requirements of the
Oakes test in order to be “saved” under section 1
of the Charter." Otherwise, that law is rendered
“of no force or effect” under section 52(1) of the
Constitution Act, 1982."

Section 273.65 likely violates section 8 of
the Charter because it allows the Minister of
National Defence, in place ofajudge, toauthorize
the CSE to intercept private communications.
Section 8 provides that “Everyone has the
right to be secure against unreasonable search
or seizure.”” To be reasonable under section
8, a search must be authorized by law, the
law itself must be reasonable, and the search
must be carried out in a reasonable manner."
The Supreme Court has ruled that a valid
search under section 8 generally requires
prior judicial authorization.” Moreover,
interceptions of private communications (both
oral and telecommunications) were found to
fall within the scope of section 8. The more
intrusive the search, the greater the degree of
justification needed to hold it within the scope
of section 8 of the Charter” Thus, subject to
exigent circumstances (inter alia),’® agents of
the state must generally obtain prior judicial
authorization in order to intercept private
communications. If no such authorization
is obtained, seized communications may be
rendered inadmissible at trial under section
24(2) of the Charter” Despite these long-
standing precedents, however, the Minister of
National Defence now has the authority to issue
an authorization to the CSE to intercept private
communications, once he or she is satisfied
that: (a) the interception will be directed at
foreign entities located outside Canada, (b) the
information to be obtained could not reasonable
be obtained by other means, (c) the expected
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foreign intelligence value of the information that
would be derived from the interception justifies
it, and (d) satisfactory measures are in place to
protect the privacy of Canadians and to ensure
that private communications will only be used
or retained if they are essential to international
affairs, defence or security.*

For some, given that the CSE only targets
“foreign intelligence,” section 273.65 does not
fall within the scope of section 8 of the Charter.
Prior to Bill C-36 coming into force, the CSE
was prohibited under Part VI the Criminal Code
from unilaterally intercepting those private
communications which intelligence targets
abroad sent to or received from Canada.?* After
Bill C-36 came into force, however, the CSE was
exempted from Part VI ofthe Criminal Code and
allowed to intercept private communications
“when directing its activities against foreign
entities located abroad.”” When asked whether
the CSE requires prior judicial authorization in
cases where the target is foreign but the private
communication hasbeen sentto orreceived from
Canada, the Department of Justice responded:
“In our view, quite clearly it does not.”** The
Minister of National Defence’s authorization is
now a substitute for judicial authorization at the
international level.”® The Minister of National
Defence Art Eggleton stated that, under section
273.65, the “CSE will be able to identify the
communication of a foreign target abroad
and to follow those communications wherever
they go.”*® These statements suggest that, while
section 8 applies at the domestic level, it has no
place at the international scene — even when a
person is targeted on Canadian soil.

Such a suggestion, however, cannot be
reconciled with the depiction of section 8 as the
“supreme law of Canada.”” Moreover, a number
of Supreme Court extradition cases support the
view that Charter rights and freedoms apply to
Canadians at the international level. In the 1991
companion cases Reference re Ng Extradition
(Canada)*® and Kindler v. Canada (Minister of
Justice),” the Supreme Court held: “The Charter
clearly applies to extradition matters, including
the executive decision of the Minister that effects
the fugitive’s surrender . . . ”** In United States
v. Burns,” the Supreme Court unanimously
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decided that section 7 of the Charter requires
the Minister of Justice to obtain, in all but
exceptional circumstances, assurances that
the death penalty will not be applied before
extraditing a fugitive. In United States of
America v. Cotroni,”® the Supreme Court held
that, although extradition of a Canadian citizen
prima facie infringes section 6(1) of the Charter,
itisareasonable limit that can be “demonstrably
justified in a free and democratic society” under
section 1 of the Charter. Finally, in United States
of America v. Kwok,” the Supreme Court held
that the extradition of an accused may constitute
an unjustified infringement of section 6(1) if
an equally effective prospect of prosecuting in
Canada had been unjustifiably and improperly
abandoned. By means of analogy, since section
8 likely applies to Canadians at the international
level, section 273.65 infringes upon it.

Section 273.65 Cannot Be “Saved”
under Section 1 of the Charter

Considering section 1 of the Charter,
section 273.65 would probably fail the minimal
impairment branch of the Oakes test. Then-
Minister of National Defence Art Eggleton
held that the objective of section 273.65,
which is both pressing and substantial, was
to enhance the CSE’s ability to gather foreign
intelligence and protect government electronic
information and information infrastructures.*
However, less intrusive means to achieving
these objectives exist devoid of s. 273.65: the
Criminal Code also allows the CSE to intercept
private communications swiftly (i.e., without
having to obtain prior judicial authorization)
in order to prevent harm® or in exceptional
circumstances,* and it permits applications for
judicial authorizations to be made by means
of telecommunications where necessary.”’” No
real evidence was offered to demonstrate the
inadequacy of such provisions in dealing with
matters of national security,®® or that the CSE
had difficulties performing its mandate since
its inception in 1946. Finally, a long-standing
U.S. Supreme Court case supports the view
that judges are capable of appreciating the
intricacies of national security investigations
and preserving the secrecy that is required.”
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Therefore, absent a highly intrusive section
273.65, the CSE would still be able to achieve its
objectives with the requisite speed and stealth.

Alternatively, section 273.65 would likely fail
the overall proportionality branch of the Oakes
test.* By providing assistance to federal law
enforcement and security agencies, the potential
benefits of section 273.65 include the prevention
ofterrorism, the apprehension and/or conviction
of terrorists, and the disruption of terrorist
organizations. In order to balance the state’s
right to intrude on privacy to further its goals
with the right of individuals to be left alone, the
Supreme Court held that agents of the state must
“always seek prior judicial authorization before
using electronic surveillance.” Nevertheless,
section 273.65 undermines such a balance by
permitting the state to trudge heavily upon
individuals’ privacy interests without sufficient
justification. Since that law was enacted, there
have been no recorded cases of its use or of any
benefits derived thereof. Section 273.65 allows
the CSE to intercept private communications
“on the basis of mere suspicion™" such a
possibility surely contributes to a substantial
loss of public confidence towards state actions
and the administration of justice. Furthermore,
the absence of opportunity to test the validity
of an authorization, before and after the fact,*’
ensures that individuals’ section 8 rights will
be neither addressed nor protected.** Overall,
the potential benefits of section 273.65 are
exceeded by the costs incurred from its section
8 violation.

For some, section 273.65’s infringement
of section 8 of the Charter would constitute a
reasonable limit and thus be “saved” under
section 1 of the Charter*> This view was
originally expressed by Chief Justice Dickson in
Hunter v. Southam:** “Where the State’s interest
is not simply law enforcement as, for instance,
where State security is involved, . . . the relevent
standard might well be a different one than the
Oakes test.” Such a statement by the Supreme
Court seemed to indicate that “the protection of
national security [is] a particularly compelling
objective that would affect the manner in which
[the Supreme Court] would determine both the
content of Charter rights and reasonable limits
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on those rights.™ Given that the CSE’s mandate
deals with matters of national security,* section
273.65 could thus amount to a reasonable limit
on section 8. Nevertheless, this argument is
not entirely convincing: the Supreme Court’s
willingness in Hunter v. Southam to apply
different tests to matters of national security
emerged from Justice Dickson’s obiter dictum
— which is not binding on future Courts.

Furthermore, in a long-standing Vietnam
War-era U.S. Supreme Court case,” wiretaps
authorized by the President via the Attorney
General in matters of domestic security were
found to violate the prohibition in the Fourth
Amendment to the U.S. Constitution on
“unreasonable searches and seizures™ (the
U.S. equivalent of section 8 of the Charter). In
U.S. v. U.S. District Court,” three accused were
charged, based in part on the government’s
surveillance of their conversations, with
conspiracy to destroy government property.
The Attorney General argued that the special
circumstances applicable to domestic security
surveillances necessitated an exception to
the warrant requirement. The U.S. Supreme
Court aptly held that the constitutional basis
of the President’s domestic security role must
be exercised in a manner compatible with the
Fourth Amendment, which requires a prior
warrant review by “a neutral and detached
magistrate.””>* Overall, the claim that section
273.65 constitutes a reasonable limit lacks an
authoritative voice in light of an established
and persuasive U.S. Supreme Court case.

Granted, Canadian courts should be wary
of adopting U.S. interpretations that do not
accord with the interpretive framework of our
constitution.”® However, as the Supreme Court
of Canada noted in various cases, including
Hunter v. Southam,”* American courts have
the benefit of two hundred years of experience
in constitutional interpretation and this
wealth of experience may offer guidance to the
judiciary in this country. Worth mentioning
here is that the Supreme Court of Canada
has adopted American Fourth Amendment
jurisprudence in interpreting section 8 on a
number of occasions.”
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Conclusion

Although then-Justice Minister Anne
McLellan claimed that existing criminal
laws “are clearly not adequate” in combating
terrorism,*® she did not offer any real evidence
that this was in fact true.”” On the contrary,
since its inception in 1946, there is nothing to
suggest that the CSE had difficulties performing
its mandate in light of the provisions of
Part VI of the Criminal Code. Moreover, the
Solicitor General of Canada, who collects and
annually publishes the number of judicial
authorizations granted for intercepting private
communications, claimed that judges follow
strict procedures and require police to provide
them with a lot of information before granting
authorizations.”® So what proof is there that
these provisions were inadequate to fight a still-
unclear threat?

Overall, the Department of Justice
overstepped the boundaries of what is
appropriate and constitutional by creating
legislation that allowed the Minister of
National Defence to authorize the CSE to
intercept private communications. When
he was the Liberal Minister of Justice and
Attorney General of Canada in the early
1980s, former Prime Minister Jean Chrétien
told the Joint Committee on the Constitution:
“I think we are rendering a great service to
Canada by taking some of these problems
away from the political debate and allowing
the matter to be debated, argued, coolly
before the courts with precedents and
so on.”” Why, then, did he allow fifteen
lawyers in the Department of Justice to
secretly create legislation that abandoned
precedents and common sense? °° It is now
up to Parliament or the courts to remove
section 273.65 from the National Defence
Act. Parliament’s objective in combating
terrorism was to protect Canada’s political,
social, and economic security." In effect,
Parliament has increased state security at too
great a cost to our civil liberties. Benjamin
Franklin put it best when he said: “They that
can give up essential liberty to obtain a little
temporary safety deserve neither liberty nor
safety.”s
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