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Conditions Under

Which Québec Prefers

a Strong Federal
Government, or Why

Decentralization is not

Necessarily a Good
Thing for Québec

Michel Venne*

Let me begin by thanking the organizers
of a Simon Fraser University federalism work-
shop for inviting a non-academic to share some
reflections about federalism.' This file cannot
stay closed forever. While preparing these re-
flections, I came across a lapel pin representing
the fleur de lisé — the Québec flag — which il-
lustrates one of the main points I want to stress
here: the Québec question is essentially a ques-
tion of identity and recognition. It has little or
nothing to do with the so-called fiscal imbal-
ance or any other specific problem of that kind.

It has often been written that the Québec
nation is not free within Canada. If a Vancou-
ver audience were to pose the question of what
Québec wants, the easy answer would be to
be recognized for what it is, and to be as free
as possible to decide for itself what is good for
the Québécois people. This is what Mr. Mario
Dumont, leader of the Action démocratique du
Québec (ADQ), calls “autonomy.” This is what
Paul Gérin-Lajoie meant in his 1966 report to
the Québec Liberal Party calling for the rec-
ognition of “special status” for Québec. This is
also what Unionist premier Daniel Johnson, Sr.,
had in mind in 1968 when he posed two feder-
alist options for Québec: “Equality or Indepen-
dence.” And this is also the reason why Robert
Bourassa refused to sign the Victoria Charter in
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1970. More recently, recognizing Québec as a
“distinct society” was the essence of the Meech
Lake Accord of 1987.

Important distinctions need to be made.
We are not talking here of a decentralized fed-
eration. Québec has been saying for a long time
that it wants to be treated as an equal partner
by so-called English Canada or the “Rest of
Canada” (ROC). Québec does not want to be
merely a province like all the others. This is not
all rhetoric; it is profoundly felt by a majority
of Québécois, and it is based on the principle
of the equality of the imagined “two founding
peoples” of Canada. Apologies are due here to
First Nations peoples.

The desire to be recognized as a special entity
within the Canadian federation came out clearly
in the electoral platform of the ADQ in the 2007
provincial election.” The ADQ seeks autonomy
for Québec without separation. It proposes to
abolish the Council of the Federation and to re-
place multilateral executive federalism (as it has
been practiced until now) with equal, “nation to
nation” bilateral relations between Québec and
Canada. Québec would then adopt a constitu-
tion and would no longer be formally referred
to as a province. Officially, the Québec constitu-
tion would adopt the term “Autonomist State of
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Québec” (“I’Etat autonome du Québec”).> Qué-
bec citizenship, and other features of statehood,
would accompany this constitutional status. It is
not clear that all of this would change much in
the daily lives of the people, if this project were
to be implemented. Moreover, if the ADQ were
to win an election, and if it tried to implement
this platform, it would probably be faced with
the harsh reality that it is not possible to act as
if you are sovereign when you are not! In any
event, Mr. Dumont is a popular political leader
in Québec, and this has at least something to
do with his “autonomist” position (located be-
tween federalist and sovereigntist options).

Autonomy, for Mr. Dumont and for many
Québécois who support the idea, is a way to
have your cake and eat it too: it is saffirmer sans
se séparer. Mr. Dumont seeks thereby to achieve
autonomy for the Québec nation without sepa-
rating from Canada. Many Québécois have felt
unfairly treated and alienated by English Cana-
dians. But, they still believe that this could be
fixed, if I can put it this way, by remaining with-
in Canada. The Québécois prefer “réparation” to
“séparation,” and they still believe it is achiev-
able by amending the Canadian Constitution.
They suppose that a constitutional amendment
which entrenches recognition of Québec in the
fundamental law of the country would give it
more power, and greater political and financial
autonomy within Canada.

The problem with this vision is that, since
1982, it has become very difficult to achieve. As
a result of the process that led to the patriation
of the Constitution, including two reference
cases decided by the Supreme Court of Cana-
da, all provinces are now considered equal. The
Canadian Constitution cannot be amended
without the consent of at least seven provinces,
and the equality of the two imagined founding
peoples is now recognized only with respect to
the status of official languages. In the 1998 Qué-
bec secession reference,! the Supreme Court of
Canada identified four relevant constitutional
principles; duality (or if you prefer, the recog-
nition of two founding peoples) was not one of
them. But the protection of minority rights was
indeed one of these principles. French Canadi-
ans have rights as members of a language mi-
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nority in Canada, but not as a founding people.
Again, Québec does not have special status in
the federation; it is a province like all the others,
and that’s all.

Admittedly, forms of federal asymmetry
have developed over time in Canada. But as Pe-
ter Graefe of McMaster University has written,’
recent examples such as the September 2004
Federal-Provincial-Territorial Health Accord,
are quite limited in scope compared to the ex-
perience of the 1960s and 1970s, when Québec
created its own pension plan, negotiated a spe-
cific agreement on immigration, and opted-out
of many federal programs. For Graefe, asymme-
try was seen as acceptable to the federal govern-
ment in 2004 because it was consistent with an
emerging new form of governance. The federal
government, Graefe writes, is less concerned
with ensuring that provinces adhere to strict
conditions or broader national standards, and
more interested in setting agendas and steer-
ing reform. In such a context, Ottawa accepts
asymmetry as provincial variation in program
design at a low cost. Graefe notes that this new
governance-style does not require the same de-
gree of provincial buy-in as the major programs
of the Canadian welfare state, which emerged
in the 1950s and 1960s. Nevertheless, the new
asymmetry allows the federal government to
participate in re-engineering the content, deliv-
ery, and goals of programs within provincial ju-
risdiction, even while the federal government’s
share of total program costs generally remain
less than it was in the late 1970s or early 1980s.

The spirit of the 1999 Social Union Frame-
work Agreement — which Québec refused
to sign — is present in recent agreements, es-
pecially those addressing health care, and in-
cludes those signed by separatist premiers
Lucien Bouchard and Bernard Landry. These
supposedly asymmetrical accords are, in fact,
offered to all provinces, and Québec gains no
special status from signing-on to them. Because
they are offered to all provinces, they are easier
to sell in ROC than would be constitutional
recognition of special status for Québec. The
recent House of Commons motion recognizing
“Québécois as a nation within a united Canada”
is not entrenched in the Constitution. This mo-
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tion, in any case, will probably be of no more
consequence than was the House of Common’s
recognition of Québec as a “distinct society” at
the end of 1995, a couple of weeks after the Qué-
bec secession referendum.

Special status for Québec is no longer pos-
sible in the post-Meech era. A poll conducted by
the CBC, only six months after the 1995 refer-
endum, showed that four out of ten Canadians
outside Québec would have preferred that Qué-
bec become independent rather than be given
more or new powers. In other words, 40 per-
cent of Canadians outside Québec would rath-
er Québec leave than be offered concessions,
and 85 percent were against special powers for
Québec. Notably, this was only six months af-
ter a referendum in which close to 50 percent
of Québécois said they wanted to create a new
country. In other words, even the threat of se-
cession was not enough to sway public opinion
in ROC towards the concession of special status
for Québec in Canada’s federation.®

The Québec autonomy that Mario Dumont
is promising is no more than an illusion. It
will never happen. At the same time, the fed-
eral asymmetry we actually have with Québec
is without real consequence. According to a
study by Gilbert Charland’ of the Ecole natio-
nale d’administration publique, Ottawa has
intruded into thirteen of sixteen policy do-
mains under exclusive provincial jurisdiction.
The only three remaining domains still under
exclusive provincial jurisdiction are municipal
affairs, primary and secondary education, and
civil law. Québec’s fiscal policy is intertwined
with federal fiscal policy as, of course, is the
case with all other provinces. In the early 1990s,
about 21 percent of the Québec government’s
revenues came from federal transfers; in 2006,
that number dropped to 18 percent, although
Ottawa promised to increase that contribution
in its next budget. Undoubtedly, it is difficult to
talk of an autonomous Québec when it does not
control foreign trade, monetary and economic
policy, criminal law, and so many of the other
important policy domains that John A. Mac-
donald made sure remained in the hands of the
federal government.

Nevertheless, the fact remains that there
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are times when Québec sometimes agrees that
the federal government should be strong, and
that is when its actions or policies are consis-
tent with the goals of Québec. When Ottawa
put more money into the health care system,
even the separatist Bernard Landry was unable
to refuse it, despite the strings attached to the
purse. There is also agreement within Québec
on the need for Canada to fight for the adoption
of an international convention to protect the di-
versity of cultural expression. Québec supports
the use of the Canada Health Act® to protect the
public character of the health care system. And
Québec had no objection when former Liberal
cabinet minister Ken Dryden tried to get other
provinces on board with the idea of low-cost
childcare, with financial compensation for Qué-
bec. In spite of these counter-examples, Québec
prefers to retain its capacity to make policy de-
cisions for itself, by itself. Sometimes Québec
goes it alone, as it did when it created a child-
care system costing about $2 billion a year, and
without any financial support from Ottawa. In
fact, Québec is even prepared to lose hundreds
of millions of dollars in tax benefits for Québec
taxpayers who pay only $5 or $7 a day for day-
care, instead of the $30 or more paid by parents
in other provinces. When Québec decides to go
it alone with a policy that is inconsistent with
federal fiscal or budgetary priorities, the prov-
ince loses money (as would be the case with any
other province). To act autonomously and to in-
novate in an intertwined fiscal system comes at
a price, and autonomy does not pay in the Ca-
nadian fiscal system as it now exists; social in-
novation does not come cheap. Real autonomy
for a province, defined as more than mere varia-
tion in program design and delivery, is difficult
to achieve in the Canadian federation. This is
true for the poorer provinces, but it is probably
also true for a rich province like Ontario.

So the reflex of Québec governments has
long been to demand more power, but in the
context of the federal norm of provincial equal-
ity, more power means further decentralization.
Indeed, decentralization is a word frequently
used to describe the traditional demands of
Québec. But is decentralization a satisfactory
answer to the question of Québec in the Cana-
dian federation? Sometimes it can play against
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the interests and aspirations of Québec and the
Québécois to have a decentralized federation.
Two examples illustrate the dilemma involved.

The first concerns nonrenewable natural
resources, which belong to the provinces. That
constitutional fact accounts for the extraordi-
nary growth of the Albertan economy. Indeed,
the exploitation of the tar sands has created a
dramatic gap between what Alberta and the
other provinces can afford to spend on social
programs. Because of the growth in its natural
resource revenues, Alberta’s fiscal capacity after
equalization for 2007-08 is more than $11,000
per capita, while the per capita fiscal capacity of
the other nine provinces ranges between $6,200
and $6,900.° When one also considers that Al-
berta is a debt-free zone, while other provinces
pay billions in interest costs to service their pro-
vincial debts, the gap grows even wider. There
is even no sales tax in Alberta, making private
investment in Alberta all the more attractive.
Meanwhile, without receiving any benefit from
Alberta’s favourable revenue position, Canadi-
ans in other provinces are burdened with shar-
ing the costs to the environment of the Albertan
petroleum industry. Unquestionably, Québec
does not benefit at all from Alberta’s exercise of
its autonomy. According to a study published by
Stuart Landon & Bradford Reid of the University
of Alberta," the centralization of revenues cor-
relates with lower regional inequalities. What we
observe today in the example of nonrenewable
natural resource revenues is a decentralized pro-
vincial revenue situation exactly the opposite of
the one which might help Canadians in all re-
gions gain access to comparable public services
at reasonably comparable levels of taxation.

The second example is postsecondary edu-
cation. Until 1995, under the Established Pro-
grams Financing (EPF) scheme, the provinces
were limited in their ability to use federal
transfers targeted for postsecondary education
for other purposes. But in 1995, then finance
minister Paul Martin not only reduced the
amount of all transfers but merged them into
one larger package — the Canada Heath and
Social Transfer program (CHST) — which gave
more flexibility to the provinces in their use of
these funds. More flexibility in how these funds
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could be used by the provinces was the trade-
off the federal government was willing to make
in exchange for offering less money. Among
the many consequences of the introduction of
the CHST, I might mention the impact of this
increased flexibility on the cost of university
tuition fees across the provinces. Until 1995,
tuition fees amounted to around 20 percent
of university revenues. When more flexibility
was given to the provinces in their financing of
postsecondary education, tuition fees started to
rapidly increase to the level that we know to-
day. The message from Paul Martin was clear:
the federal government will offer less money
for universities in Canada, and the provinces
will have to find other money elsewhere. And
provinces did indeed find this money — in the
pockets of students or their parents. The federal
government encouraged parents to save money
to pay the cost of their children’s university
education by creating the Registered Education
Saving Plan (RESP). All provinces applied the
scheme. In Québec, tuition fees are less than a
third of what they are in the rest of the country.
But right now the Québec government is under
pressure to increase those fees to the level of the
rest of the provinces. The autonomy given to the
provinces in the specific case of postsecond-
ary education, or, to put the point differently,
the decentralization of provinces’ capacity to
make policy decisions regarding postsecondary
education, has become a new national standard
which Québec finds difficult to reject because,
again, it will be fiscally disadvantaged if it does
not follow the lead of other provinces.

As it turns out, decentralization is not at
all a guarantee of more autonomy, or a guaran-
tee of better benefits for Québec. Asymmetry,
as it has evolved over the last several years, has
had only marginal effects on Québec’s ability
to achieve autonomy, and does not change the
power dynamic in Canadian federalism. In this
rapport de force, Québec is losing: losing power
or losing money.

On the one hand, the federal division of
powers between Ottawa and the provinces as-
signs Ottawa almost unlimited powers to define
policy priorities and to steer reforms. Sometimes
Québec agrees with the reforms Ottawa proposes
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— as in the case of health care — and sometimes
Québec disagrees and suffers the consequences,
usually losing money. But more than that, the
Québécois presence is diminishing in federal
institutions because its demographic weight is
declining. As a result, the influence of Québec
on federal policy making is fading.

In the face of this fading policy influence,
decentralization may not be the best solution
for Québec, especially when decentralization
gives more power to richer or “have” provinces.
Decentralization can create a new set of stan-
dards for fiscal or social policy that is difficult
for Québec to oppose. The Québec government’s
margin of maneuver is restricted by these fac-
tors, and so is its capacity to protect Québec’s
differences, not only in terms of culture and
identity but also in the fields of economic and
social policy.

This explains why Québec has always adopt-
ed an ambiguous attitude toward the Canadian
Constitution, asking for special status but also
trying to take advantage of the pragmatic func-
tioning and weak institutionalization of execu-
tive federalism. Maybe it is the only way Qué-
bec can take advantage of a type of federalism
in which political actors have a very important
role to play. But please, do no call the results of
this strategy autonomy. Québec’s constitutional
ambiguity has often been matched by coopera-
tive effort elsewhere in the federation, but it is a
cooperative effort in which Québec will be more
and more in a minority position.

I believe that it worth undertaking more
research on the impact of decentralization on
Québec’s capacity for autonomous policy mak-
ing. At the very least, undertaking such research
might illuminate the significant differences be-
tween an autonomous province (even if this
province is called an “autonomous state” as Ma-
rio Dumont suggests) and a sovereign country.

Notes

*  Directeur général, Institut du Nouveau Monde.

1 These comments were first presented 9 March
2007 at a workshop entitled “Common Ground?
Renewing the Federal Partnership in Quebec and
the West,” Simon Fraser University, Vancouver,
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A Democratic Defence
of the Court Challenges

Program

Larissa Kloegman*

The introduction of the Charter of Rights
and Freedoms' has provided many historically
disadvantaged groups with an opportunity to
have their rights acknowledged in the policy
process. Indeed the Charter places a legal ob-
ligation upon governments to ensure their leg-
islative efforts respect the rights of historically
disadvantaged groups. Some claim, however,
that the Charter has produced activist judges
who create rights for “special” interest groups
rather than defer to Parliament. Others sug-
gest Canada’s parliamentary system is not, on
its own, favourable to all Canadians, and many
groups and individuals are forced to the courts
to make their interests and concerns known to
government policy makers and legislators. The
Court Challenges Program (CCP) was at the
centre of this debate. This modest, federally
funded initiative contributed to the protection
and promotion of Canada’s official language mi-
nority groups (OLMGs) for almost thirty years,
and provided assistance to groups seeking to as-
sert their section 15 Charter rights for almost
twenty. The Court Challenges Program served
as a last resort for many of Canada’s most dis-
advantaged groups, but the Harper government
recently took the position that the CCP was one
of several “wasteful programs” not “providing
good value for money.” Funding for the pro-
gram was eliminated in 2006, silencing many of
Canada’s most vulnerable groups.

After a brief look at the history and impor-
tance of the Court Challenges Program, this
article offers an explanation for its cancellation
and a fresh perspective on why it is important
to reinstate it. In essence, the Conservative gov-
ernment appears to have adopted the analytical
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lens of Ted Morton & Rainer Knopft’s “Charter
revolution” theory to judge the merits of the pro-
gram.’ Considered in this light, it should not be
surprising that the CCP was deemed a nuisance
and eliminated. Unfortunately for many groups
including OLMGs in Alberta, this means that it
is now more difficult for members of disadvan-
taged groups to hold governments to account
for failing to respect their Charter rights in the
policy process.

Although a centralization of political power
in Canada has been occurring for decades, the
current government is the most extreme expres-
sion of its concentration in the Prime Minister’s
Office (PMO). As a result, traditional access
points to government are diminishing ever more
rapidly, forcing Canadians to use the courtsin a
last attempt to contribute to policy and legisla-
tion. Unfortunately, as litigation is both timely
and expensive, only the richest in society can
afford to utilize this final resort without a litiga-
tion-support program such as the CCP. Indeed,
without the program, Canada’s most vulnerable
groups will continue to be left out in the cold.

What is the Court Challenges
Program?

The Court Challenges Program was created
in 1978 by the federal government under Pierre
Trudeau to assist language minorities (Franco-
phones living outside Quebec and Anglophones
living inside Quebec) wishing to challenge pro-
vincial legislation that might violate the Consti-
tution Act, 1867* or the Manitoba Act, 1870.

When section 15 of the Charter came into
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effect in 1985, many organizations lobbied the
Mulroney government for a program similar
to that of the CCP. Rather than create a new
program, Minister of Justice John Crosbie ex-
panded the mandate of the Court Challenges
Program to include support for litigation ef-
forts under sections 15 and 28° of the Charter.”
Crosbie contracted the Canadian Council on
Social Development (CCSD) to administer the
program and granted it $9 million over five
years.® The program was renewed in 1990 with
a five-year budget of $12 million. Nevertheless,
the Mulroney government eliminated the fund-
ing for the CCP in 1992. Public outcry caused
the cancellation of the CCP to become a major
issue and promises of its reinstatement surfaced
in the campaigns of both the Liberal and Pro-
gressive Conservative parties in the following
federal election.

In 1994, the federal government resuscitated
the Court Challenges Program of Canada, this
time as a nonprofit corporation with a three-year
contract worth an annual $2.75 million. Since
then, the program’s funding has been twice re-
newed, most recently in 2004 when the CCP was
guaranteed an annual budget of $2.85 million
through 2009. In spite of the most recent agree-
ment, on 25 September 2006 funding for the
Court Challenges Program was eliminated.’

Response to the Decision to
Eliminate the Program

As with the first cancellation, public re-
sponse was swift. Soon after the September
2006 announcement, the Standing Committee
on Canadian Heritage heard from twenty-two
witnesses, eighteen of whom supported the re-
instatement of the funding for the program.!
The committee tabled a report in February 2007
recommending continued funding for the CCP.
In addition, Canada’s Official Languages Com-
missioner, Graham Fraser, received 117 com-
plaints between October 2006 and April 2007,"
upon receipt of which he requested a morato-
rium on the cancellation. His request was de-
nied. In his annual report tabled May 2007,
the Commissioner openly criticized the Con-
servative government for cancelling the Court
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Challenges Program, reminding the committee
that it is “well known for having helped numer-
ous individuals and groups pursue their rights
in provincial and federal courts.””> When the
Commissioner appeared before a Senate com-
mittee in June 2007, he stated: “the elimination
of the Court Challenges Program in particular
delivered a serious blow to Canadians’ ability to
defend their language rights.”?

Some have speculated that the cancellation
of the program was an ideological decision, per-
haps connected to the opposition of core sup-
porters of the Harper government to same-sex
marriage rights. “In some critical way,” Profes-
sor Margot Young claims, “cancellation of this
program is payback for the role it played in the
successful legal struggle over same-sex mar-
riage. One has only to look at a few of the web-
sites or newsletters of groups on the religious
right to see the linkage made between the at-
tainment of same-sex marriage and the Court
Challenges Program.”*

Others applauded the decision to cancel the
program, suggesting that if the cause is signifi-
cant enough, a group should be able to obtain
its own funding to go to court rather than re-
ceive government assistance. Gwendolyn Land-
olt, national vice-president of REAL Women of
Canada,” claims: “If you have the support of
the public, you can go to court, as we've done...
simply because we’ve asked our members for
the money and they’'ve produced it...Why can’t
other groups do it?”'® Executive director of the
Alberta-based Canadian Constitution Founda-
tion'” and critic of the CCP, John Carpay, adds
to this sentiment: “I trust in the wisdom of Ca-
nadians and I trust in the compassion of Cana-
dians to contribute to worthwhile court cases.
Canadians know justice when they see it. What
the Court Challenges Program is — or hopeful-
ly was — is an affront, a statement of disbelief
and distrust in the wisdom and compassion of
Canadians to give voluntarily to a just cause.”®

The views of Ms. Landolt and Mr. Carpay
may be defensible, but they are also easily re-
tuted. Some disadvantaged groups simply do
not have access to the funding needed to pro-
ceed to litigation when all other avenues of po-
litical influence have failed (these avenues will
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be discussed shortly). For example, it is unlikely
that the members of the National Anti-Poverty
Organization (NAPO) would be able to raise
enough money to cover court costs from their
members, let alone the cost of a solicitor.

One must also be careful in drawing a con-
clusion about the importance of a particular is-
sue on the basis of the amount of financial sup-
port drawn from its community of supporters.
This is a problematic assumption. To illustrate,
while the situation in Vancouver’s Downtown
Eastside is a growing concern for all Canadians,
local housing and poverty action groups do not
attract substantial amounts of revenue from the
public. Though the reasons for this are too var-
ied and complex to discuss here, one certainly
ought not assume that the shoestring budgets
of these organizations are an indication that the
public does not care about the plight of poor
Canadians. It simply underlines the reality that
not all groups and individuals are in a position
to gather the funding needed to question gov-
ernment action or inaction.

Why is the Court Challenges
Program So Important?

In essence, the failure of Canada’s govern-
ments to provide the public with adequate op-
portunity to contribute to policy making and
legislation has provided an important rationale
for the Court Challenges Program as an alter-
native for groups and individuals seeking equal
opportunity to influence decision makers and
legislators. A brief examination of the efforts
of Alberta’s French-language official language
minority groups and of provincial resistance to
the public use of French, will help to clarify the
importance of the program.

Francophones in Alberta

The 2001 census shows the majority of Can-
ada’s OLMGs live in Quebec, followed by Ontar-
io, New Brunswick, and, perhaps surprising to
some, Alberta.”” Indeed Franco-Albertans have
been quietly contributing to the cultural land-
scape of the province for well over a century.

Edmund Aunger notes that Alberta has
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an “extensive body of language law buried in
a century of statutory and regulatory provi-
sions.” While laws to protect the use of the
French language in Alberta’s public institutions
do exist, the provincial government introduced
legislative measures to promote English as the
exclusive public language of the province. Nev-
ertheless, these efforts did not prevent Franco-
Albertans from reminding the English-speak-
ing majority in Alberta of their presence and
their rights. An instructive example of the diffi-
culty disadvantaged groups face in having their
rights protected by the majority is the effort of
an opposition member of Alberta’s legislature to
speak French in the Assembly in 1987. Known
as “Laffaire Piquette,” the Speaker refused to al-
low the member to use French in the legislature
during question period, reinvigorating attention
to the state of Canada’s “other” official language
in Alberta. Less than a year later, the Supreme
Court of Canada ruled that official bilingual-
ism, provided for in section 110 of the North-
west Territories Act,” applied to the Legislative
Assembly of Alberta, thus protecting the use of
both French and English in the legislature and
the courts. Further, the government was obliged
to publish its statutes in both official languages.

Alberta’s response to the Supreme Court’s
ruling was to enact the Languages Act 1988*
which states: “All Acts, Ordinances and regu-
lations enacted before July 6, 1988 are declared
valid notwithstanding that they were enacted,
printed and published in English only.”* The
Act essentially removes the government’s obli-
gation to have bills and legislative Standing Or-
ders, records, and journals printed in French,
but it still permits the use of French in oral
communication in both the legislature and the
courts.”* Enactment of the Languages Act exem-
plifies the unwillingness of the Alberta govern-
ment to promote French in the province; thus,
the survival of minority Francophone commu-
nities in Alberta, for example, may seem de-
pendent on alternative means of redressing the
government’s lack of commitment to its legal
obligations to its French-speakers.

The very cultural survival of many OLMG
communities is dependent on the legislative
cooperation of a province. As some provinces

109



have been less than willing to support the needs
and rights of these members of the electorate,
many communities relied on the Court Chal-
lenges Program to help them challenge provin-
cial legislation which they believe violates their
right to live and prosper in the official language
of their choice.

Supplementing Public Access to the Policy
Process

Guy Matte, the most recent president of the
Court Challenges Program notes: “[a] demo-
cratic system involves majority rule. We under-
stand that, but defending minority rights is the
reason why there has to be a charter to protect
those rights from the whims of the majority. It's
important to uphold these principles in Can-
ada.” In essence, the rights of all Canadians
must be recognized to ensure legislation does
not discriminate against disadvantaged groups.
At the root of this discussion, then, is the im-
portance of ensuring all citizens have sufficient
opportunity to influence the policy process.

This concern with equitable influence over
the policy process has indeed led Canadians to
question the adequacy of our voting system, in
addition to the adequacy of other features of our
political framework. For example, the ability of
citizens to influence policy making and legisla-
tion is clearly limited by Canada’s “first past the
post” (FPTP) electoral system which, combined
with multiparty competition, ensures that na-
tional political parties can form governments
with less than 50 percent of the popular vote.
To secure and maintain public support, govern-
ing parties tend to focus on issues which appeal
to a majority of voters, thus facilitating the ne-
glect of some members of society. This creates
periphery groups whose concerns are less likely
to be observed by a party seeking majority sup-
port.

Nevertheless, academics have identified
the bureaucracy, Members of Parliament, and
cabinet ministers as “access points” in Canada’s
parliamentary system of government. Through
these access points, it is suggested, all members
of society are provided with an opportunity to
advance their interests and concerns by con-
tributing to the shaping of public policy and
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legislation. However, over the last several de-
cades Canada has developed an increasingly
centralized form of governance, and the level of
control sought by prime ministers has dimin-
ished these access points. As a result, Canadians
are forced to assert their Charter rights through
court challenges. Since litigation is both time-
sensitive and expensive, only those with ad-
equate resources are able to utilize the courts as
a last resort.

The Bureaucracy

In his extensive research on pressure-group
influence, Paul Pross has identified an ebb and
flow to bureaucratic cooperation with interest
groups.”® The Trudeau era, reflecting the emer-
gence of social movements during this time,
“ushered in the age of public consultation with
the slogan ‘come work with me.””*” By contrast,
the Mulroney period was one in which public
access to the bureaucracy was more limited.
Alexandra Dobrowolsky notes that as Mul-
roney dramatically reduced the bureaucracy,
civil service “insiders” — once sympathetic to
furthering the goals of the women’s movement
— began to fear retribution for talking with
“special” interest groups.”® As one member of
the bureaucracy put it: “Mulroney ran the gov-
ernment with favouritism and retribution and
if you weren't a really big time supporter, then
you were an enemy. >

While the concentration of power under
Jean Chrétien has been well documented,*
Prime Minister Harper has gone even further to
restrict the openness of the bureaucracy. In May
2007, for instance, Jeffrey Monaghan, an Envi-
ronment Canada employee, was handcuffed
in his office by the RCMP and taken away for
questioning in regards to the leak of a docu-
ment outlining Conservative plans to abandon
the Kyoto Accord.” The concern raised by crit-
ics at the time was that the handcuffs were be-
ing used as a scare tactic to keep rest of the bu-
reaucracy in line.

Members of Parliament

If a group is able to persuade a Member of
Parliament to raise a particular issue, there are
two formal opportunities to introduce it into
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House of Commons proceedings: during ques-
tion period or before parliamentary committee
hearings. Since question period has become lit-
tle more than a media spectacle, the larger part
of any meaningful discussion in the House now
takes place in parliamentary committee where
strict party discipline does not always apply,
and where the views of constituents can usu-
ally be expressed freely by MPs without inter-
ference or fear of repercussion. In 2002, when
Stephen Harper was Leader of the Opposition,
he co-authored a letter to the editor of the Globe
and Mail stating: “Standing committees of the
House should not simply be extensions of the
Prime Minister’s Office, and members of Par-
liament should choose their committee chairs
by secret ballot and their own agenda, free from
the Whip’s direction.”

Once in office, however, Harper indicated
a change of mind regarding the importance
of independent parliamentary committees to
the policy process. For example, in May 2007,
shortly after several meetings were shut down
or corrupted by filibuster, a 200-page manual
for Conservative committee chairs was leaked
to Don Martin of the National Post, who re-
vealed it to the public. Intended to guide the
control of committees, the manual “details how
to unleash chaos while chairing parliamen-
tary committees.” Martin suggests that the
manual “proves that the [committee] chairmen
are under intense supervision from the pow-
ers above.”* This view of the government was
confirmed by Conservative House whip Jay Hill
when he stated that committees “do not have
the right to pick who the chair is. .. [T]he chair,
by the rules, must be a government member and
I'm not going to allow the opposition to deter-
mine who that is.”*

Cabinet Ministers

Ministers of the Crown, particularly those in
cabinet, have traditionally been considered the
most effective and direct access point to influ-
ence public policy. As close advisors to the prime
minister increasingly influence the policy pro-
cess, ministers exercise less and less control over
policy outputs. “The Prime Minister’s Office and
the Privy Council Office, in particular,” Donald
Savoie notes, “keep a watchful eye on ministers
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and departments. The centre of government, af-
ter all, now belongs to the prime minister, not
to ministers.”*® Unfortunately, this means that
public access to policy influence via contact with
ministers is stifled in favour of more centralized
control over the policy process.

Media

Prime ministers increasingly rely on the
media and professionalized advice to provide
instant answers and partisan-strategic infor-
mation via polling, media-reported public
opinion, and professional marketing advice. In
April 2007, acting on Prime Minister Harper’s
claim that “the press gallery has taken the view
that they are going to be the opposition to the
government,”” the Conservative government
unveiled a 17,000 square foot, state-of-the-art
media “war room” to provide instant-response
capability for a pending election. Indeed, the
Conservative government rigorously controls
its image and messaging. Prime Minister Harp-
er’s turbulent relationship with the media may
explain why, in August 2007, the PMO ordered
that reporters be evicted from a hotel in Char-
lottetown where the Conservative caucus was
holding its annual retreat. This change from the
“freewheeling meetings” of the Tories when in
opposition, Jane Taber and Gloria Galloway of
the Globe and Mail note, is limiting the public’s
ability to interact with MPs: “In an effort to
control the message, keep discipline and ensure
that caucus members are all on the same page,
access to MPs is being carefully controlled and
monitored.”®

While it is true that the media provides a
quick response to government policies, the
government’s efforts to control media messag-
ing nevertheless renders the democratic process
of public input and consultation on government
policy and legislation relatively impotent. As a
result, groups and individuals are forced to use
the courts to participate in government by chal-
lenging policy and legislation created with ever-
diminishing public input. Since not all groups
and individuals are similarly economically
situated, groups and individuals have differing
levels of access to the courts. Therefore, some
members of society need assistance to access
the courts as an alternative to traditional access
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points to policy influence. The Court Challeng-
es Program helped groups that would otherwise
be unable to access the policy process. In this
sense, the program supplemented Canada’s bro-
kerage-style party system by including periph-
eral interests into the policy process via litiga-
tion, when access points failed to do so.

If the Court Challenges

Program Provides Assistance to
Disadvantaged Canadians, Why is
There So Much Opposition to It?

Controversy has always surrounded the
Court Challenges Program. Concerns have been
raised regarding the administration of the pro-
gram, the distribution of funding, and the se-
lection of groups to fund for litigation support.
Concerns related to democracy, to questions
of minority rights protection at the expense of
the majority, to conflicting definitions of equal-
ity, and to the delineation of what constitutes a
“clarification” of Charter rights, are among the
significant concerns raised.

Yet one must wonder why the Court Challeng-
es Program, in particular, was eliminated while
federal funds remain intact for other programs
designed to assist with court and procedural costs.
Deep conservative opposition to the Charter in
general, and to “special” interest groups and so-
called judicial activism in particular, may be at the
root of the program’s latest cancellation.

The “Charter Revolution”

Before 1982, the Supreme Court of Canada
engaged in judicial review of the Constitution
mainly to settle disputes over the division of
powers. In Ted Morton & Rainer Knopff’s view,
the introduction of the Charter facilitated a
more activist Court, which has had a direct ef-
fect on the ability of Parliament to fulfill its obli-
gations to the electorate. This so-called “Charter
revolution,” the argument goes, is supported by
“special” interest groups which legitimize and
encourage a political role for the courts. This in
turn, effectively undermines the supremacy of
Parliament, and as a result the wishes and needs
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of the majority are ignored if not undermined.”
As Morton & Knopff put the point, since 1982
“judges have abandoned the [parliamentary]
deference and self-restraint that characterized
their pre-Charter jurisprudence and become
more active in the political process.”

In his book Friends of the Court: the Privi-
leging of Interest Group Litigants in Canada, Ian
Brodie, one of the most vocal opponents of the
Court Challenges Program and a former stu-
dent of Morton’s, contends that activist courts
have been able to silence criticism by allying
themselves with rights-seeking groups — in-
cluding gay rights activists, feminists, and sym-
pathetic lawyers and professors — which assist
the courts in interpreting constitutional law,
and use the Charter to create progressive policy.
“The Supreme Court,” Brodie claims, “is well
on the road to establishing itself as a legislative,
rather than a judicial, institution.™

From Brodie’s perspective, the Court Chal-
lenges Program supports this process. “The
federal government tried to encourage inter-
est group litigation through the CCP,” Brodie
claims, “and there are good reasons to think that
it was successful.™* He suggests that through
outreach programs and litigation efforts, the
program prompted many groups to utilize the
courts to achieve their policy objectives. In so
doing, the courts and their “friends” have taken
over the role of legislators. Brodie observes: “The
new judicial involvement in the policy process is
sometimes a result of the state working through
interest groups. The Court Challenges Program
represents the embedded state at war with it-
self in court.” It is indeed worth noting that in
February 2006, seven months before the elimi-
nation of the Court Challenges Program, Ian
Brodie was appointed Prime Minister Harper’s
Chief of Staff.

Quelling the Revolution: Prime Minister
Harper and the Anti-Court Party

William Christian states: “Harper genu-
inely believes the sovereignty of Parliament has
been eroded and that it is undesirable that an
unelected court of nine men and women should
have the final say over many fundamental as-
pects of Canadian life.™* If this is an accurate
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portrait of Harper’s views of the judiciary, then
the Conservative government’s cancellation of
the Court Challenges Program can be inter-
preted as an effort to stem government-sup-
ported litigation by “special” interest groups or
“liberal” movements (such as the feminist or
gay rights movement) that encourages the “ac-
tivism” of the judiciary and the undermining
of parliamentary supremacy. In this context, it
should not be surprising that after cutting the
program, the next step for Conservatives might
perhaps be to focus efforts on the judicial inter-
preters of the Constitution.

Tasha Kheiriddin & Adam Daifallah argue
that “Canadian conservatives need to demand
real reform of the judicial appointments pro-
cess, ** and have advised them to heed the ad-
vice of the Vice-President of the National Citi-
zens Coalition who has said that conservatives
must “create a climate where there are more
conservative voters, to elect more conservative
politicians, and thus appoint more conservative
judges. They must also produce more conserva-
tive lawyers who become those judges.™® Prime
Minister Harper has not kept his animosity to-
wards the courts a secret, nor has he been shy
about his intentions to stack the courts with
judges who will reflect his own conservative
views and agenda. By muffling the judicial com-
ponent of the Charter revolution, Prime Minis-
ter Harper has taken steps — such as changing
the configuration of federal Judicial Advisory
Committees — to consolidate an ideologically
conservative direction in the courts. He has be-
gun to disenfranchise supporters of the Charter,
and since it is virtually impossible to throw out
the entrenched law of the Constitution, Harper
will instead likely systematically unravel the ef-
forts of Charter-supporters and their attempts
to promote justice for all Canadians.

Conclusion

The litigation undertaken with the support
of the Court Challenges Program illustrates that
public input into policy making and legislation
can be pursued in conjunction with representa-
tive democracy as it functions in a parliamenta-
ry system. The program supplements Canada’s
democratic process by recognizing and advanc-
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ing the rights of disadvantaged groups and in-
dividuals on the periphery of Canadian society.

The lens of the Charter revolution theory
brings clarity to opposition to the program.
Moreover, the removal of the financial support
many “special” interest groups need to make
use of what is perhaps the most effective tool
available to achieve respect for minority rights
— the courts — is further evidence of the ten-
dency for power to be concentrated in the prime
minister’s office. As noted by Jeffery Simpson,
Prime Minister Harper “centralizes everything
through his office, giving ministers almost no
margin for manoeuvre or initiative, tightly
scripting every public event, controlling all
messages to the public, running foreign policy
by himself, and earning the reputation of a deci-
sive but distant sun king of a leader.™’ Ironically,
Harper’s centralizing tactics will continue to di-
minish traditional access points for public input
in the policy process, exacerbating the need for
disadvantaged groups to use the courts in a last
attempt to contribute to policy and legislation.

While some have speculated that the elimi-
nation of the Court Challenges Program was
linked to the issue of same-sex marriage, the
Harper government’s decision hurt many other
groups as well. Members of Canada’s multi-
cultural society, persons with a disability, and
OLMGs, to name a few, will also be less able
to ensure public policy respects their rights
as a result of the elimination of the program.
As demonstrated in Alberta, for example, al-
though there are constitutional guarantees for
minority language protection, OLMGs cannot
benefit from those protections without the co-
operation of provincial governments willing
to fully recognize them. When provinces fail
to acknowledge minority language rights, the
Court Challenges Program helped members of
disadvantaged minority language groups hold
provincial governments to constitutional guar-
antees which ensure they can live and prosper
in the official language of their choice.

Though a concentration of power in the
centre of government has been evolving over
decades, the current government is the most
extreme expression of its concentration in the
PMO. As a result, most traditional public access
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points to the policy process have become ineffec-
tive. The increased use of a professionalized class
of advisors has led to the exclusion of any “out-
side” input — including that of the prime min-
ister’s own cabinet not to mention MPs in the
Conservative caucus — into the policy process.
This development has forced many groups and
individuals to rely on the courts as a last resort
to influence public policy and ensure that their
rights are protected. In this context, and not
surprisingly, the Court Challenges Program was
regarded as the proverbial thorn in the side of an
increasingly centralized government not open to
influence or criticism from the public. Unfortu-
nately, as the program gave a voice to those who
would otherwise have no opportunity to influ-
ence public policy, when the Harper government
eliminated its funding, many of Canada’s most
disadvantaged groups were silenced.
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A Level Playing
Field for Classical
Liberalism: the

Abolition of the Court

Challenges Program

Empowers a Diversity

of Perspectives on

Freedom and Equality

John Carpay*

Introduction

In 1982, Canada abandoned its parliamen-
tary democracy for an American model of con-
stitutional democracy in which unelected, and
hence unaccountable, judges exercise substan-
tial legislative power. Before the Canadian Char-
ter of Rights and Freedoms' became the supreme
law of the land, Canada’s Parliament and pro-
vincial legislatures were essentially sovereign,
limited only by the federal-provincial division
of powers in sections 91 and 92 of the Constitu-
tion Act, 1867.> Activism and advocacy in the
democratic political arena were the only ways
to bring about policy change. But since 1982,
Canadian judges — like their United States
(U.S.) counterparts — play a very active role in
shaping public policy on a wide range of issues,
many of them complex and controversial.

Not surprisingly, this shift of power fromleg-
islatures to courts has resulted in the emergence
of interest groups that use litigation to advance
their public policy agendas. The first twenty-five
years of Charter litigation were dominated by
the Women’s Legal and Education Action Fund
(LEAF), Equality for Gays and Lesbians Ev-
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erywhere (EGALE), and other recipients of tax
dollars through the Court Challenges Program.
The abolition of the Court Challenges Program
has created a level playing field for all public in-
terest litigants, including those with a classical
liberal perspective on freedom and equality.

The U.S. Experience with
Constitutional Democracy

Canada’s experience with constitutional
democracy is only twenty-five years old. This is
why some people still argue that Charter deci-
sions are matters of law, which have absolutely
nothing to do with politics, and that a judge’s
personal beliefs and philosophy are irrelevant
to judicial decision making.

These arguments are heard less frequently
in the U.S., because Americans have lived with
their constitutional democracy for over 200
years. They know that court decisions are in-
herently, necessarily, and unavoidably political,
in the sense that judges often determine the
substance of public policy. This was exemplified
in the 1857 U.S. Supreme Court case Dred Scott
v. Sandford,> which held that persons of Afri-
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can ancestry could never attain U.S. citizen-
ship. Those who would think that judges are
more enlightened than elected representatives
should consider the words of Chief Justice
Roger B. Taney, who described blacks as “be-
ings of an inferior order, and altogether unfit
to associate with the white race either in social
or political relations, and so far inferior that
they had no rights which the white man was
bound to respect.”™ With Dred Scott, it should
be noted, judges halted the progress politicians
had been reaching through various agreements
to stop the spread of slavery into new territo-
ries. With Dred Scott, the U.S. Supreme Court
struck down the 1820 Missouri Compromise,’
a law enacted by Congress.

In recognition of the courts’ power to shape
public policy, numerous legal foundations have
arisen with various and competing philosoph-
ical views. The American Civil Liberties Union
(ACLU) is one of the oldest, largest, and best
known. In opposition to the ACLU, conserva-
tive and libertarian legal foundations also put
their views before the courts. For example, the
Institute for Justice (IJ) represents individuals
in their fight for private property rights, eco-
nomic liberty, freedom of speech, commer-
cial freedom, racial equality, and the right of
parents to raise their children free from state
interference. IJ advances a libertarian philoso-
phy with a “merry band of litigators™ provid-
ing the best justice that money cannot buy.

Legal foundations in the U.S. fight public
policy battles in the courtroom in a way simi-
lar to the way political parties debate public
policy in the electoral arena of public opinion.
For example, in Zelman v. Simmons-Harris,’
the ACLU and IJ clashed in court because an
Ohio school voucher program offered parents
a choice of public, private, or religious schools.
The ACLU contended that this violated the
First Amendment of the U.S. Constitution’s
separation of church and state. IJ argued for
wide parental choice, including religious and
non-religious schools. In a 5:4 decision, the
U.S. Supreme Court accepted IJ’s arguments
and upheld the program as constitutionally
valid.
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The Relevance of Judges’
Philosophies

After more than 200 years of constitutional
democracy, Americans have no qualms about
describing their judges as liberal or conserva-
tive, or with other labels. In the U.S,, it is self-
evident that a judge’s political and philosophical
beliefs are bound to influence his or her judicial
decisions. A judge’s personal opinions about
human nature, the appropriate role of govern-
ment, and life’s ultimate meaning and purpose,
are bound to influence his or her interpretation
of constitutional law. A claim to decide cases
“only according to law” sounds noble, whether
made north or south of the border. However, it
is judges who decide what law is, such that judg-
es are creating the higher authority to which
they claim to submit. Inevitably and unavoid-
ably, judges decide cases within the context of
their own beliefs, prejudices, and experiences.
This is why U.S. Senate confirmation hearings
in respect of judicial appointments are often po-
liticized and acrimonious: judges do not merely
decide cases “according to law.”

With time, Canadians will likely become
less reluctant to analyze and categorize their
judges. In this regard, the Canadian Consti-
tution Foundation released Judging the Judges
just prior to the twenty-fifth anniversary of the
Charter in April 2007.% This first-of-its-kind
study analyzes Supreme Court of Canada deci-
sions affecting citizens” personal and economic
liberty, and equality before the law. Judging the
Judges reveals that Canadian judges, like their
U.S. counterparts, manifest significant, pre-
dictable, and measurable difference in their ap-
proaches to constitutional law issues, which af-
tect public policy.

For example, retired Justice John Major
consistently adopted a wide and liberal inter-
pretation of freedom of speech, freedom of re-
ligion, freedom of association, and other indi-
vidual rights.” In stark contrast, retired Justice
Claire CHeureux-Dubé consistently adopted a
narrow and restrictive view of the fundamental
freedoms set out in section 2 of the Charter, rul-
ing in favour of the government, and its power
over individuals’ lives."
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In Harper v. Canada (Attorney General),"
Justice Major rejected new amendments to the
Canada Elections Act'* giving political parties a
virtual monopoly on political debate by restrict-
ing independent citizens’ advocacy. In contrast,
Justice UHeureux-Dubé upheld these restric-
tions on freedom of speech (a constitutional
right) for the sake of a vague theory of “electoral
fairness,” which is not found anywhere in the
Constitution.”

In Gosselin v. Quebec (Procureur général),"*
Justice Major upheld a Quebec welfare regula-
tion that reduced benefits for able-bodied adults
under thirty, who refused to enter job training,
community work, or school. Justice 'Heureux-
Dubé would have prevented the government
from encouraging people to get off welfare, and
went so far as to assert a constitutional right to
collect welfare as part of the Charter right to
“security of the person.”"”

In Trinity Western University v. Col-
lege of Teachers (British Columbia),'® Justice
L'Heureux-Dubé discredited a private Christian
university’s education program merely because
the school’s code of conduct condemned homo-
sexual behaviour.” Her narrow interpretation
of religious freedom was made in the absence
of any evidence that Trinity Western graduates,
as teachers, had ever mistreated or disrespected
students in schools. Justice Major adopted a
more generous and liberal interpretation of re-
ligious freedom.

Competing Perspectives on
Freedom and Equality

Judging the Judges shows that some justices
tend towards a classical liberal conception of
freedom and equality, while others tend to re-
ject these ideas.

The classical liberal perspective on freedom
and equality posits that people are first and fore-
most individual members of the human family,
and that all individuals possess the same needs,
wants, feelings, hopes, fears, and human nature.
An individual’s race or ethnicity, religion, creed,
gender, and membership in other such identity
groups is relevant, but secondary to a person’s

Constitutional Forum constitutionnel

primary identity as an individual. Therefore,
from the classical liberal perspective, a person
should be equal before the law as an individual,
regardless of race or ethnicity, gender, religion,
or membership in any other group. Further, if
equality before the law “for individuals, as in-
dividuals” results in some groups in society do-
ing better that other groups (i.e., earning more
money or achieving more success in certain
professions), a classical liberal would say “so be
it; that’s where the chips fall, it is not the func-
tion of government, through law, to create sub-
stantive equality for various social, gender, or
ethnic groups (eg., women; Aboriginals).” Fur-
ther, government’s efforts to do this will inflict
injustice because individuals will no longer be
judged on the basis of merit, talent, and charac-
ter. If government ceases to be an impartial ref-
eree by trying to help “disadvantaged” groups,
the result will be resentment and social strife.

The classical liberal also posits that the indi-
vidual should be free from government coercion
and restraint. Government should be limited to
core functions such as national defence, polic-
ing, the impartial administration of justice in
criminal and civil courts, and other tasks that
cannot be carried out effectively (or at all) by
individuals acting alone or in association with
anothers.

In the context of public interest litigation,
the opposite of classical liberalism could be
described as socialism, postmodernism, group
identity politics, or perhaps simply “the left.”
This ideology emphasizes the individual’s mem-
bership in one or more groups according to race
or ethnicity, gender, religion, age, language, or
other factors as being more important than the
individual’s common humanity. In this social-
ist or post-modernist vision, equality does not
mean equality before the law for individuals as
individuals, but rather substantive equality in
society and in the economy for groups formed
on the basis of gender, race, or other criteria.
In designing and applying the law, government
should be both the referee enforcing the rules, as
well as a powerful player helping out whichever
group is deemed “disadvantaged.” Laws should
be different, or should be applied differently
for different people, depending on their race
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or gender, or other factors, to create substan-
tive equality for society’s various groups. This
vision of equality necessarily lends itself to sup-
port for larger, more active, and more powerful
government, performing tasks well beyond the
core functions to which classical liberals would
limit government.

The Charter incorporates classical liberal
values in the fundamental freedoms set out in
section 2: the individual’s freedom of religion,
conscience, expression, peaceful assembly, and
association. By contrast, sections 35 (Aboriginal
and treaty rights) and 15 (equality rights, which
courts have interpreted to mean substantive
equality), are based on a vision that is radically
different from classical liberalism. Courts have
asserted that there is no conflict between rights,
and no hierarchy of rights. But if this were true,
why is there so much litigation in which reli-
gious freedom, asserted under section 2, clashes
with homosexual rights asserted under Section
15218

Funding Only One Perspective: The
Court Challenges Program

During the 1980s and 1990s, the Court
Challenges Program (CCP) gave millions of
tax dollars to LEAF, EGALE, and other groups
which advocate a perspective different from,
and usually hostile to, the classical liberal per-
spective. For example, recipients of CCP fund-
ing have advocated:

» people being entitled to collect welfare re-
gardless of income earned by a common law
spouse residing in the same house (Falkiner
v. Ontario (Director of Income Maintenance,
Ministry of Community and Social Servic-
es));”

« non-citizens acquiring the opportunity to
avoid deportation by giving birth to chil-
dren in Canada (Francis (Litigation Guard-
ian of) v. Canada (Minister of Citizenship
and Immigration));*

« pregnant women having a right to continue
harming their unborn children by sniffing
glue (Winnipeg Child and Family Services
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(Northwest Area) v. G. (D.F.));*

spending more tax dollars on legal aid (New
Brunswick (Minister of Health and Commu-
nity Services) v. G.(].));** on treating autism
(Auton (Guardian ad litem of) v. British Co-
lumbia (Attorney General));* and on health
services for non-citizens (Irshad (Litiga-
tion Guardian of) v. Ontario (Ministry of
Health));*

lowering physical fitness standards for fire-
fighters to accommodate women (British
Columbia (Public Service Employee Rela-
tions Commission) v. B.C.G.E.U.);*®

restricting freedom of political speech in
the name of “equality” and “Canadian val-
ues” (Reference Re Kane);*®

extending Employment Insurance benefits
to people having worked less than 700 hours
in the preceding one-year qualifying period
(Canada (Attorney General) v. Lesiuk);*

government prohibition of prayer and
peaceful protest near abortion clinics (R. v.
Demers);*®

the view that legally owned guns play a
significant role in perpetrating violence
against women and children (Reference Re:
Firearms Act (Canada));*

reference to “spouse” referring to a member
of the same sex (M. v. H.);**

prisoners convicted of serious crimes hav-
ing the right to vote (Sauvé v. Canada (Chief
Electoral Officer));*

receipt of welfare payments as a constitu-
tional right (Gosselin);*

Canada Elections Act restrictions on inde-
pendent citizens’ advocacy as constitution-
ally valid limits on freedom of expression
and freedom of association (Harper);*

criminalizing parental spanking of chil-
dren (Canadian Foundation for Children,
Youth and the Law v. Canada (Attorney
General));**
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o reduced sentences for conviction for im-
portation of large quantities of cocaine
into Canada if the accused are black, single
mothers (R. v. Hamilton and R. v. Spen-
cer);®

« adding sexual orientation to human rights
legislation as akin to race, gender, and reli-
gion (Vriend v. Alberta);*

o an automatic right to appeal deportation
hearings for foreign nationals with a crim-
inal record, deemed to be a danger to the
public (Solis v. Canada (Minister of Citizen-
ship and Immigration));”’

o redefinition of marriage to include same-
sex couples (Egan v. Canada).*®

The advocacy of these positions has been
paid for by all Canadians — including those
who disagree with this advocacy — through
their tax dollars. The CCP funded only those
groups which agreed with its conception of free-
dom and equality, while refusing to fund those
who disagreed with the CCP’s ideology.

The notion that recipients of CCP funding
deserve taxpayer support because they suffer
“systemic barriers” not encountered by non-re-
cipients is flawed in three respects.

First, litigation is unaffordable for all but
a very small fraction of Canadians. In other
words, 99 percent of Canadians, regardless of
their ideological perspective, are equally dis-
advantaged in being unable to afford constitu-
tional litigation on their own. When it comes
to paying for litigation out of one’s own pocket,
a person earning $100,000 per year is as inca-
pable of doing so as a person earning $8,000 per
year. Almost all Canadians, regardless of their
opinions, philosophy, or level of income, are re-
quired to pool resources or to seek other forms
of assistance in asserting their constitutional
rights.

Second, the assumption that ideological
perspectives consistently and reliably correlate
with wealth has no empirical basis. In respect
of the positions listed above that were advo-
cated by CCP recipients, it is naive to assume
that all supporters of these positions are poor,
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and that all of the opponents of these positions
are wealthy. On a case-by-case basis, support-
ers and detractors of the policy positions set out
above vary widely across income brackets.

Third, even if wealthy Canadians were
uniformly opposed to the opinions of LEAF,
EGALE, and other CCP favourites, constitu-
tional litigation need not depend on a handful
of large donations from wealthy individuals.
Litigation can be financed through numerous
smaller donations, and in fact this has been
done by Canadians whose views do not con-
form to the CCP’s perspective on freedom and
equality.

Clients of the Canadian Constitution Foun-
dation, for example, whose stories are described
in detail below, are not Canadians of means.
James Robinson is a carpenter, Lindsay McCre-
ith a retired body shop owner, Shona Holmes a
family mediator, Richard Nomura a fisherman,
and Doug Gould runs a small business. None of
these individuals could have paid, or would be
able to pay, for constitutional litigation out of
his or her own pocket.

The Success of CCP-funded
Litigants

In The Charter Revolution and the Court
Party,” University of Calgary professors F.L.
(Ted) Morton & Rainer Knopft argue that Char-
ter litigation which influences public policy has
been dominated by taxpayer-funded left-wing
groups like LEAF. Ian Brodie, a professor at the
University of Western Ontario, notes that the
most frequent interveners in Charter cases were
recipients of tax dollars through the Secretary of
State, the Court Challenges Program, or both.*

The dominance of the left in Charter litiga-
tion was confirmed more recently by Toronto
lawyer Avril Allen, in her study “An Analysis
of Interest Group Litigation in Canada.” Ms.
Allen categorizes interest groups as belonging
to the social left (LEAF and EGALE), the eco-
nomic left (Charter Committee on Poverty Is-
sues), the social right (REAL Women and Focus
on the Family) and the economic right (Canadi-
an Taxpayers Federation and National Citizens
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Coalition). Ms. Allen’s review of 109 reported
cases shows that the social left enjoyed a suc-
cess rate of 67 percent, “success” here defined
as having supported, or intervened in support
of, the winning litigant. The economic left was
much less successful, supporting the winning
litigant 33 percent of the time. The economic
right was successful 50 percent of the time. The
social right enjoyed success only 22 percent of
the time.

When relevant litigation is categorized as
“offensive” (challenging legislation which is un-
desirable from the group’s perspective) or “de-
fensive” (supporting legislation which the group
views as desirable), a similar pattern emerges.
The social left enjoyed twenty-two policy gains
through success in offensive litigation, and suf-
fered only three policy losses in defensive liti-
gation. The economic left enjoyed four policy
gains through offensive litigation, but suffered
two losses in defensive litigation. The economic
right enjoyed four policy gains in offensive liti-
gation, and did not suffer any defensive losses.
The social right’s success rate was abysmal, with
ten policy losses in defensive litigation, and not
a single policy gain in offensive litigation.

Although correlation is not the same as cau-
sation, it stands to reason that more money pro-
vides a group with greater capacity to engage in
more advocacy. More staft can be hired for legal
research and involvement in more court cases
as a sponsor or intervener, and larger and more
effective networks of like-minded lawyers, law
professors, and other academics can be devel-
oped.

Whether true of not, the thesis that more
funding leads to more courtroom success has
many adherents among CCP supporters and
detractors. Both supporters and detractors
point to the courtroom success of LEAF and
EGALE as the reason why CCP funding should
(or should not) be restored.

At Last: A Level Playing Field

In a constitutional democracy, individuals
and organizations have every right to use the
courts to press for public-policy change. How-
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ever, requiring people to pay for advocacy with
which they disagree is fundamentally unfair.
By way of illustration, one might ask how LEAF
supporters would feel if their tax dollars were
used to support court challenges to advance the
right to life of unborn children? Or how mem-
bers of the Canadian Labour Congress — a re-
cipient of tax dollars through the CCP — would
feel if their tax dollars paid for court advocacy
against compulsory union membership? How
would EGALE supporters feel about their tax
dollars supporting litigation defending the tra-
ditional definition of marriage? These are ques-
tions which CCP supporters should ask them-
selves when they advocate for the program’s
return.

Equality demands that governments refrain
from spending tax dollars to favour one side of
a controversial issue, especially when there are
several sides which should be heard, and not
merely two.

There are Canadians in all income brackets
who agree with the CCP’s ideology, and Cana-
dians in all income brackets who oppose it. The
abolition of the CCP has created a level play-
ing field for public interest litigants holding a
wide variety of views. Canadians who oppose
the agenda of LEAF, EGALE, and other CCP
favourites, are no longer at a disadvantage since
all groups now have an equal responsibility to
raise funds from those who agree with their
philosophies.

Holding Governments Accountable
to the Constitution

The Canadian Constitution Foundation de-
fends and promotes the constitutional freedoms
of Canadians through education and public
interest litigation. Since 2005, the foundation
has centered its education and litigation efforts
on individual freedom, economic liberty, and
equality before the law. The foundation’s clients
are Canadians of modest means who, like their
fellow countrymen, are unable to pay for assert-
ing their constitutional rights in court.

The foundation’s first client, Sga’Nisim
Sim’Augit or James Robinson, holder of the he-
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reditary title of Chief Mountain of the Nisgaa
people in northwestern British Columbia (B.C.),
applied for funding from the Court Challeng-
es Program to pursue his equality rights, but
was denied. Nevertheless, he has succeeded
in launching a constitutional challenge to the
Nisga'a agreement on self-government on the
basis that it violates Canada’s Constitution and
his equality rights. Chief Mountain opposes the
Nisgaa Final Agreement because it creates an
ethnically-based “third order” of government
in which only Nisgaa citizens have the right to
vote. This new layer of Aboriginal government
has the power to pass laws which contradict —
and prevail over — federal and provincial laws.

Before the Nisga’a Final Agreement** came
into force in 2000, retired Supreme Court of
Canada Justice Willard Estey testified before
the Standing Senate Standing Committee on
Aboriginal Peoples that the Nisga’a Final Agree-
ment violates Canada’s constitution.* Retired
Supreme Court of Canada Justice William Mc-
Intyre and retired B.C. Court of Appeal Justice
Michael Goldie concurred with Justice Estey’s
written brief, which states that sections 91 and
92 of the Constitution Act, 1867** exhaustively
allocate all legislative power to Canada’s federal
and provincial governments, leaving no room
for a “third order” or “third level” of Aboriginal
government that is unaccountable to Canada’s
federal and provincial governments. Alex Mac-
donald, former B.C. NDP attorney general, also
testified before the Senate Committee that the
Nisga'a Final Agreement creates a semi-inde-
pendent country in northwestern British Co-
lumbia.

Without any help from the Court Chal-
lenges Program, Chief Mountain has fought the
defendant governments’ delay tactics for more
than eight years. He continues to push his chal-
lenge towards trial, something that the federal,
provincial, and Nisgaa governments seem keen
to avoid.

No Taxation without
Representation

In 2006 the Canadian Constitution Foun-
dation took on its second court challenge, ap-
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plying for intervener status before the Supreme
Court of Canada in Kingstreet Investments Ltd.
v. New Brunswick (Department of Finance),” a
constitutional case concerning illegal taxation.
The case arose when pub owners challenged the
constitutionality of New Brunswick’s 11 per-
cent user charge on alcoholic beverages, which
was imposed in addition to provincial liquor
tax, provincial sales tax, and the goods and ser-
vices tax. The trial judge held that the 11 percent
user charge was an indirect tax and therefore
ultra vires provincial jurisdiction. On appeal,
the only issue was whether governments are re-
quired to return illegally collected tax revenues
to the taxpayers.

The governments of British Columbia, Al-
berta, and Manitoba intervened in support of
New Brunswick’s argument that governments
should be entitled to keep the tax revenue to
avoid “fiscal chaos” and “financial shock.” In a
unanimous decision rendered in January 2007,
the Supreme Court of Canada adopted the ar-
guments put forward by the Canadian Consti-
tution Foundation, including the argument that
“no taxation without representation” is a consti-
tutional principle to which governments must
adhere. The Court ordered the New Brunswick
government to repay the money to the pub own-
ers.

Access to a Waiting List is Not
Access to Health Care

The foundation’s third court case was
launched in 2007, and concerns access to health
care. Lindsay McCreith and Shona Holmes are
suing the Ontario government for access to es-
sential health care services, which became a
constitutional rights matter with the 2005 Su-
preme Court of Canada decision Chaoulli v.
Quebec (Procureur Général).*® “Access to a wait-
ing list is not access to health care,” stated Chief
Justice Beverley McLachlin in Chaoulli, and the
Court struck down Quebec’s ban on private
health insurance.”

The Supreme Court was evenly split on the
question of whether a ban on private health in-
surance violates the Charter’s section 7 right to
life, liberty, and security of the person. How-
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ever, the majority was unequivocal in stating
that a total ban on private health care is not re-
quired to maintain a sound public health care
system. The experience of other countries — all
of which allow various forms of private health
care, with some having virtually no waiting lists
— was referred to by the Court in Chaoulli.

Lindsay McCreith, a retired body shop
owner from Newmarket, Ontario, suffered a
seizure in January 2006, but was told he would
have to wait more than four months for an MRI
to determine whether or not the tumor in his
brain was cancerous. Even after paying for an
MRI in Buffalo, New York, which showed that
the tumor needed to be removed, Mr. McC-
reith was still told to wait for months to see a
specialist, followed by another wait for surgery.
Mr. McCreith paid out-of-pocket for surgery in
Buffalo to remove the tumor, which was indeed
cancerous. Had he waited eight months for di-
agnosis and treatment in Ontario, he might be
dead today.

Shona Holmes of Waterdown, Ontario, was
told in 2005 that she would lose her vision if
surgeons did not immediately remove a grow-
ing brain tumor. The tumor had already caused
her to lose half of her vision in one eye, and
one quarter in the other eye. Ontario’s govern-
ment-monopoly health care system would only
promise Ms. Holmes a spot on a waiting list.
Unwilling to risk permanent blindness, she ob-
tained treatment at the Mayo Clinic in Arizona.
Within ten days of the surgery, her vision was
completely restored.

Rejecting Racial Segregation of the
Workplace

In its fourth court intervention, the foun-
dation represented the Japanese Canadian Fish-
ermen’s Association when it intervened before
the Supreme Court of Canada in R. v. Kapp,*®
a constitutional challenge to a race-based com-
mercial fishery, operated exclusively for the
benefit of individuals with bloodline ties to the
Musqueam and Tsawwassen Indian Bands. This
separate commercial fishery for some Aborigi-
nals was created by the federal government, in
spite of the fact that Aboriginals have always
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done very well in B.C.s commercial fishery, and
have never faced barriers or discrimination in
that industry. In fact, between one third and
one half of B.C.s fishermen, license holders, and
vessel owners are Aboriginal.

For Richard Nomura and other fishermen
of Japanese ancestry, this race-based commer-
cial fishery is especially painful, as their ances-
tors were subjected to anti-Oriental fisheries
policies during the 1920s, when approximately
one half of Japanese Canadian fishermen were
forced out of the industry.

In the 1920s, a predecessor of the Japanese
Canadian Fishermens Association successfully
challenged the federal government’s race-based
policies in B.C’s commercial fishery. In 1928,
in Reference Re Certain Sections of the Fisheries
Act, 1914, the Supreme Court of Canada ruled
that “any British subject residing in the prov-
ince of British Columbia, who is not otherwise
legally disqualified, has the right . . . to receive
a license.” Richard Nomura hopes that the Su-
preme Court will use R. v. Kapp to affirm its
1928 decision in support of racial equality.

Doug Gould’s constitutional challenge to a
race-based business licensing scheme imposed
by Parks Canada was the foundation’s fifth
court challenge. Doug Gould was born and
raised on the Queen Charlotte Islands, where
he lives with his wife and their children. Doug
Gould runs a tourism business taking visitors
through the Gwaii Haanas National Park. Parks
Canada requires applicants for business licens-
es to identify themselves as Haida Indian or as
non-Haida. Parks Canada has imposed a limit
of 22,000 user days on tour operators for con-
servation purposes, of which 11,000 are avail-
able only to the Haida. Non-Haida Canadians
are limited to the other 11,000, and cannot ex-
pand their businesses, even if the quota for Hai-
das is not expended, as is now the case.

Mr. Gould objected to the government ask-
ing people to identify themselves by ancestry,
ethnicity, race, or bloodline tie, and then using
the answer as a criterion in the issuing of busi-
ness licenses. Doug believes that each Canadian
citizen — Aboriginal or otherwise — must be
treated as a member of the same human fam-
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ily. People should be free from government-im-
posed discrimination by reason of immutable
personal considerations such as ethnicity and
gender. In Moresby Explorers Ltd. and Douglas
Gould v. Attorney General of Canada, the Fed-
eral Court of Appeal upheld this Parks Canada
policy as not in violation of the Constitution.
The case has profound implications across
Canada because many trades, occupations, and
livelihoods depend on government licenses.”® In
February 2008, the Supreme Court of Canada
denied leave to appeal.

Conclusion: Equal Opportunity for
All Litigants

The Canadian Constitution Foundation
believes that our Constitution belongs to all
Canadians, including James Robinson, Shona
Holmes, Lindsay McCreith, Richard Nomura,
Doug Gould, and New Brunswick pub owners.
Although it is not easy for Canadians to assert
their constitutional rights, it is possible for all
Canadians to do so if they enlist the support of
those who share a similar vision of freedom and
equality.
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Droits scolaires
collectifs en
concurrence ou en
complémentarité :

Langue et religion dans
le droit constitutionnel

de gestion des écoles

de langue francaise au

Canada

Pierre Foucher*

L'aménagement harmonieux de droits con-
stitutionnels collectifs destinés a une commu-
nauté minoritaire ne se fait jamais sans de diffi-
ciles questions de coexistence et d'aménagement
de structures institutionnelles aptes a réaliser le
plus fidelement possible la mise en ceuvre de ces
droits. Dans ce domaine, les tribunaux ont ten-
dance a étre réactifs plutot que pro-actifs, vérifi-
ant la conformité des mesures prises avec l'objet
des droits reconnus. En 'occurrence, la question
qui agite les milieux francophones de ’Alberta
quant a Porientation et a la gestion de ses écoles,
n’est pas particulierement nouvelle ni unique au
Canada, méme si elle peut le paraitre a ceux et
celles qui la vivent comme inextricable. Le droit
peut offrir des pistes de solution. Dans ce texte,
nous entendons explorer d’abord 1’étendue—
pour ce que nous en savons—des droits confes-
sionnels en matiére d’instruction en Alberta,
puis nous examinons leur interaction avec les
droits nouveaux que reconnait l’article 23 de
la Charte canadienne des droits et libertés'. 11
n'est pas question ici de porter un jugement
quelconque sur la validité constitutionnelle du
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modele mis en place en Alberta en 2002 pour
assurer la gestion des écoles de la minorité fran-
cophone, composée en majorité, semble-t-il, de
personnes de confession catholique qui enten-
dent veiller au respect intégral de leurs droits
constitutionnels.

Larticle 17 de la Loi sur [’Alberta de 1905
proclame ce qui suit :

17. Larticle 93 de la [Loi constitutionnelle de
1867] s'applique a la dite province sauf sub-
stitution de l'alinéa suivant a 1'alinéa 1 du dit
article 93:

« (1) Rien dans ces lois ne préjudiciera a au-
cun droit ou privilege dont jouit aucune classe
de personnes en matiere d'écoles séparées a la
date de la présente loi aux termes des chapitres
29 et 30 des Ordonnances des territoires du
Nord-Ouest rendues en I'année 1901, ou au su-
jet de l'instruction religieuse dans toute école
publique ou séparée ainsi que prévu dans les
dites ordonnances ».

(2) Dans la répartition par la Législature ou la
distribution par le gouvernement de la prov-
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ince, de tous deniers destinés au soutien des
écoles organisées et conduites en conformité
du dit chapitre 29, ou de toute loi le modifiant
ou le remplagant, il n'y aura aucune inégalité
ou différence de traitement au détriment des
écoles d'aucune classe visée au dit chapitre 29.

(3) La ou l'expression « par la loi » est employée
al'alinéa 3 du dit article 93, elle sera interpré-
tée comme signifiant la loi telle qu'énoncée aux
chapitres 29 et 30, et 1a ot I'expression «lors de
I'union» est employée au dit alinéa 3, elle sera
tenue pour signifier la date a laquelle la présen-
te loi entre en vigueur.

17. Section 93 of the [Constitution Act, 1867]
shall apply to the said province, with the sub-
stitution for paragraph (1) of the said section
93, of the following paragraph:

« (1) Nothing in any such law shall prejudi-
cially affect any right or privilege with respect
to separate schools which any class of persons
have at the date of the passing of this Act, un-
der the terms of chapters 29 and 30 of the Or-
dinances of the North-west Territories, passed
in the year 1901, or with respect to religious
instruction in any public or separate school as
provided for in the said ordinances ».

(2) In the appropriation by the Legislature or
distribution by the Government of the province
of any moneys for the support of schools orga-
nized and carried on in accordance with the
said chapter 29, or any Act passed in amend-
ment be no discrimination against schools of
any class described in the said chapter 29.

(3) Where the expression « by law » is em-
ployed in paragraph (3) of the said section 93,
it shall be held to mean the law as set out in the
said chapters 29 and 30 ; and where the expres-
sion « at the Union » is employed, in the said
paragraph (3), it shall be held to mean the date
at which this Act comes into force.

En cela, l'article 17 reprend pour l’essentiel
le compromis exprimé dans le paragraphe 93(1)
de la Loi constitutionnelle de 1867 relativement
aux écoles séparées de I’'Ontario ou aux écoles
dissidentes et confessionnelles du Québec?. Ces
droits sont collectifs et appartiennent & une
classe de personnes unies par leur appartenance
religieuse, mais non par la langue. Ces droits
protegent tant les catholiques anglophones que
les catholiques francophones : « the class of per-
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sons to whom the right or privilege is reserved
must in their lordships’ opinion be a class of
persons determined according to religions be-
lief, and not according to race or language »*.
« The right to manage does not involve the right
of determining the language to be used in the
schools ».

Ces droits représentent l'expression du
compromis atteint en 1902 et consacré dans
l'ordonnance territoriale sur I’éducation®. En
vertu de ce compromis, une minorité religieuse
au sein d’un district scolaire pouvait sen sé-
parer et créer son propre district, chargé de
I'administration de ses propres écoles, et in-
vesti du pouvoir d’en controler Iinstruction
religieuse et I'embauche des enseignants et du
personnel administratif. Au fil des années,
I'exercice de ce droit a conduit a une réorgani-
sation des structures, de sorte que le systeme
scolaire albertain de 1982 ne ressemblait que
de bien loin a celui qui avait émergé a la suite
de 1902! Cette évolution a été sanctionnée par
les tribunaux comme étant tout-a-fait légale et
valide. En 1989, par exemple, la Cour supréme
du Canada confirme le droit du gouvernement
du Québec, alors assujetti aux mémes limites,
de réformer le programme d’études sous réserve
de ne pas toucher aux aspects confessionnels de
I'enseignement dans les écoles dissidentes, ce
quil s’était bien gardé de faire’. Dans cette af-
faire, la Cour supréme mentionne que le droit
aux écoles séparées n'est pas une reconnaissance
générale de la liberté de religion, mais un droit
spécial consenti aux catholiques ou protestants
en matieére scolaire pour des raisons historiques.
Quelques années plus tard, la Cour confirme le
droit du gouvernement québécois de modifier
les frontieres des districts scolaires confession-
nels ou dissidents pour les ramener a leurs lim-
ites originelles, en protégeant le droit de dissi-
dence pour les autres territoires. Cest dans cette
affaire que la Cour affirme sans ambages que les
frontiéres et les structures scolaires ne sont pas
immuables et que le gouvernement provincial,
disposant de la compétence constitutionnelle
en éducation, peut les modifier a sa guise, en
autant que les droits confessionnels nen sont
pas affectés d’'une maniere préjudiciable®. Cela
confirme ce quelle avait déclaré dans le renvoi
ontarien de 1987 : la province a le droit de fi-
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nancer les écoles secondaires catholiques et d’en
changer le territoire, nonobstant le fait que ce
droit n'existait pas en 1867 dans la Constitution
canadienne’. Dans l'arrét Tiny', le Comité ju-
diciaire du Conseil privé reconnaissait le droit
de la province de I'Ontario de ne pas subven-
tionner les écoles catholiques aux niveaux 10,
11, et 12 puisque ce droit n'existait pas en 1867.
La conjonction de ces deux décisions montre
qu'au dela de la protection de droits historiques
de classes de personnes unies par la religion,
la province est libre de modeler son systéeme
scolaire a sa guise. Par contre, dans Hirsch", le
Comité judiciaire constate que la province est
allée trop loin lorsqu’elle a privé les protestants
du Québec de leur droit historique d’établir et
gérer leurs propres écoles.

Certains arréts récents confirment ces juris-
prudences anciennes. Lun d’eux, Public School
Boards of Alberta", confirme la validité de la
réforme du financement scolaire intervenue
en 1994. La Cour précise que les conseils sco-
laires « sont une forme d’institution munici-
pale ». LUAlberta est autorisée a restructurer
les établissements denseignement, a la seule
condition de respecter les droits conférés par
larticle 17. Les réformes législatives intervenues
depuis l'entrée de I’Alberta dans la confédéra-
tion réfutent I'idée «du caractere obligatoire
de modeles particuliers de gestion scolaire »".
La Cour ajoute que le paragraphe 17(1) ne pose
pas une reégle d’égalité intégrale entre le secteur
public et le secteur séparé. Il protege les écoles
séparées seulement et n'offre pas la méme pro-
tection au secteur public : « il fige dans le temps
les droits et privileges des écoles séparées »°.
Sous réserve de ces droits limités, les deux sys-
témes peuvent évoluer en parallele et du coté
anglophone, c est exactement ce qui est arrivé.
La province a réussi a restructurer le secteur
public et le secteur séparé de sorte que le sys-
téme scolaire actuel ne ressemble que bien peu a
ce qu’il était en 1902, mais les droits historiques
de la minorité catholique de la province sont
préservés.

De méme, l'année suivante, la Cour su-
préme du Canada avalise la réforme du finance-
ment des écoles ontariennes, alors que 'accés
au produit de la taxe commerciale a été cen-
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tralisé, que la proportion du budget émanant
de la taxation a changé par rapport a celle qui
provient des subventions, et que les Conseils
scolaires ont été amalgamés, y compris du coté
francophone'. Selon la Cour, rien de ce qu’a fait
la province de I’Ontario ne porte atteinte aux
droits historiques de la minorité catholique.
La Cour précise, en se servant dailleurs de
I'analogie avec larticle 23 de la Charte, que
I'analyse des lois provinciales en éducation doit
se fonder sur la méthode dite des « aspects » : de
méme que l'article 23 protege I'aspect « linguis-
tique et culturel » de I'instruction, I'article 93 et
ses avatars protégent I’ « aspect confessionnel »
de Pinstruction. En ce sens, les conseils séparés
n'ont pas droit au pouvoir de taxer, ils ont droit
a une répartition équitable et proportionnelle
du produit de la taxation. C'est I'acces aux res-
sources qui est protégé, non le droit de prélever
ses propres ressources. Le secteur public, quant
a lui, ne dispose pas de droits particuliers quant
a sa structure : « l'art. 93 n'accorde aucune pro-
tection constitutionnelle pour la forme du sys-
téme d'écoles publiques'” ».

On peut conclure de ce survol jurispruden-
tiel que 'article 17 de la Loi sur I’Alberta de 1905
ne protége que certains droits historiques et que
la province ne peut pas légiférer de maniére ay
porter atteinte ; toutefois, ces droits historiques
ne profitent pas au secteur public. De plus, il
serait possible de conclure a partir de Public
School Boards of Alberta'® que la survie des con-
seils scolaires publics n'est nullement protégée
par la Constitution ; si jamais ils venaient a étre
abolis, les conseils séparés disparaitraient-ils au-
tomatiquement a leur tour ? Leurs droits sont-ils
tributaires de ceux qui sont conférés au secteur
public, comme c’était le cas en 1902 ? Ces droits
comprennent le droit d’élire les syndics, le droit
de recevoir une part équitable de financement
public, le droit d’établir les écoles et d’y con-
troler lenseignement religieux, y compris les
qualifications confessionnelles (mais non péda-
gogiques) des enseignants. Ces droits ne com-
prennent ni le droit de conserver les mémes ter-
ritoires, ni le droit de conserver des batiments
scolaires, ni celui de taxer. La forme que prend
le controle de I'enseignement religieux n’est pas
figée, pas plus que la structure elle-méme. On
pourrait donc conclure que sans secteur pub-
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lic dont il est possible de se détacher, le secteur
séparé n'a aucune raison d’étre ; mais le droit
de contrdler I'enseignement religieux dans ses
propres écoles, lui, doit étre reconnu et protégé
par une structure quelconque.

Cela signifie donc que la limite imposée
par l'article 17 aux pouvoirs provinciaux nest
somme toute que bénigne. Cela ouvre donc la
voie a des possibilités de réformes structurelles
multiples.

De plus, 'interaction entre les articles 93 de
la Loi constitutionnelle de 1867 ou 2(a) et 15 de
la Charte n’est pas facile. Certes, les droits con-
fessionnels ont préséance, ne serait-ce que par
l'opération de 'article 29 de la Charte qui le re-
connait explicitement'. Mais puisque l’article
93 ne représente pas une protection générale de
la liberté religieuse au Canada, on ne saurait en
tirer des obligations additionnelles pour 1’état,
non plus dailleurs que par lopération con-
jointe de cette disposition et des droits indivi-
duels classiques. Dans Adler*, la Cour supréme
du Canada rejette une revendication présentée
par des tenants d’une confession religieuse non
visée par l'article 93 qui demandaient un acces
au financement de services de santé spéciali-
sés dans des écoles confessionnelles privées,
arguant que si les catholiques recevaient un tel
financement, empécher les autres confessions
religieuses d’y avoir accés représentait soit une
violation de leur liberté de religion, soit une
discrimination religieuse, soit une négation des
droits conférés par 'article 93. Aucun des argu-
ments ne convainc une majorité de la Cour, ol
deux dissidences sont exprimées. Pour le groupe
de juges majoritaires, l'article 93 représente un
code complet, les « droits » des écoles publiques
représentent I’étalon de mesure des droits des
écoles séparées (soit catholiques romaines,
soit protestantes, mais pas des autres confes-
sions religieuses, qui n’étaient pas visées par ce
compromis en 1867). Dans un raisonnement
un peu difficile a suivre, la Cour estime que
ces « droits » des écoles publiques ne sont pas
constitutionnalisés comme tels, mais que cClest
le pouvoir de la province de les attribuer ou de
les retirer qui l'est. Et les droits conférés par ces
lois sont protégés contre une contestation fon-
dée sur la Charte. Les juges Sopinka et Major
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préférent dire que larticle 93 ne protége pas
les écoles privées, et quaucune obligation de
financement ne découle de l'article. 2(a) de la
Charte; il n’y a pas non plus violation de I'article
15 puisque la distinction ne se fonde pas sur une
caractéristique pertinente, soit la distinction
école publique-école privée, et aussi parce que
tout traitement différent ne provient pas de la
loi puisque celle-ci n'oblige pas les appelants a
envoyer leurs enfants a une école privée. Enfin,
la distinction entre écoles catholiques et écoles
privées d’autres confessions religieuses est ex-
plicitement protégée par l'article 93 et ne saurait
donc étre contestée en vertu de la Charte. Il est
possible de dégager de Adler que I'acces aI’école
publique, universel et ouvert, doit étre garanti
a tous ceux qui n'optent pas pour 'instruction
religieuse. De plus, d’autres arréts précisent que
dans les écoles publiques, la liberté religieuse
impose certaines contraintes quant aux pra-
tiques religieuses®.

Ainsi, les non catholiques doivent dispos-
er d’'options viables quant a 'instruction : soit
l'acces a ’école publique, soit I'acceés a 1’école
privée, subventionnée ou non. Sagissant des
francophones, une contrainte additionnelle
structure la compétence provinciale : celle de
larticle 23 de la Charte.

Il reste donc maintenant a analyser com-
ment les droits de gestion découlant de I'article
93 interagissent avec ceux qui découlent de
larticle 23 de la Charte. L'interaction entre ces
deux droits collectifs retiendra notre attention.

Aucun arrét ne porte sur l'application de
larticle 23 aux conseils scolaires confession-
nels francophones, mais il existe déja des indi-
ces jurisprudentiels de I'application possible de
cette disposition aux conseils confessionnels en
général. Cette application part du constat que
larticle 23 consacre un droit a I’échelle vari-
able comprenant une forme de gestion scolaire.
Cette forme est laissée a la discrétion provinci-
ale, mais elle doit garantir des droits réels et ex-
clusifs aux francophones sur les programmes, la
dépense des fonds, le recrutement et 'embauche
des enseignants, administrateurs et professi-
onnels et enfin la dépense des fonds destinés a
I'enseignement.
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Cest le renvoi de ’Ontario* qui aborde la
question pour la premiére fois. Certains interve-
nants prétendaient que la « classe de personnes »
protégée par larticle 93 ne pouvait étre scindée
ni dépouillée de ses écoles de langue francaise.
La Cour d’appel de I'Ontario déclare: «s. 23
of the Charter imposes a further limitation,
applicable to both public and denominational
education »*. Il n’est donc pas exact de préten-
dre que larticle 23 sapplique uniquement aux
écoles séparées, pas plus qu'il n'est vrai de dire
que l'article 23 s’applique seulement aux écoles
publiques. La Cour rajoute ce qui suit : «no dis-
tinction is drawn between denominational and
non denominational education, and the section
on its face applies to both. . . The use of the
phrase out of public funds is further indication
of a legislative intent that s. 23 apply equally to
both the separate and public school systems of
education.” Et ce qui a été dit ici pour 'Ontario
est aussi vrai en Alberta, puisque la Cour ne
parle pas de la situation de 1 Ontario, elle par-
le de I'interprétation générale de la Charte. La
Cour conclut : « Language of instruction was
a matter of linguistic and not denominational
concerns. By the same token, the conferral of
such a right by force of the Charter did not
constitute an abrogation or derogation of any
of the constitutionally protected rights or priv-
ileges ». Il ne faut pas, nous dit la Cour, obliger
les francophones a choisir entre leur foi et leur
langue. Les catholiques francophones ont donc
deux droits constitutionnels: un qui a trait a
leur foi et un autre, qui a trait a leur langue. Les
non catholiques ont aussi deux droits constitu-
tionnels, mais différents : un droit collectif qui
a trait a leur langue, et un droit individuel qui a
trait a leur liberté religieuse.

Enfin, commentant sur la proposition on-
tarienne de représentation proportionnelle ga-
rantie des francophones au sein des conseils
séparés anglophones, la Cour estime que cette
structure ne porterait pas atteinte aux droits
confessionnels. Si on conclut que les droits lin-
guistiques et confessionnels sont protégés par
une structure mixte au plan de la langue, rien
ne permet de ne pas conclure la méme chose
au sujet d’'une structure mixte fondée sur la re-
ligion, dans la mesure ou les droits de chaque
partie sont respectés.
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Larrét Mahe® effleure aussi la question, et
offre la méme analyse générale. La Cour su-
préme du Canada y constate que la province a
l'obligation de légiférer pour restructurer son
systeme scolaire afin de se conformer a ses obli-
gations constitutionnelles, et que le fait de con-
férer un droit de gestion aux francophones des
écoles séparées ne portera pas atteinte aux droits
confessionnels que reconnait l'article 17 de la
Loi sur I’Alberta. D’ailleurs, la Cour déclare :
«il est possible de constituer des conseils de
la minorité linguistique sur une base confessi-
onnelle »¢. Le conseil catholique francophone
de Calgary est donc, a premiére vue, parfaite-
ment constitutionnel. Cependant, la Cour ne
veut pas se prononcer sur le deuxiéme volet
du probleme, soit la possibilité d’'une structure
quadripartite avec des conseils publics franco-
phones et anglophones, et des conseils séparés
francophones et anglophones. Le juge Dickson
signale cependant que les droits confessionnels
pourraient bien ralentir 'expansion des droits
linguistiques: «les garanties données aux
écoles confessionnelles pourraient fractionner
un groupe admissible d’éléves appartenant a la
minorité linguistique et empécher de ce fait la
création d’une école de la minorité linguistique
qui serait autrement requise »”. Quelle hy-
pothese avait-il en téte ? S’agit-il d’une situation
ou seule une école confessionnelle francophone
serait possible, empéchant par ailleurs les non
catholiques de disposer du droit de créer leur
école et de la gérer, en raison de la faiblesse des
nombres ? Il semble plutdt que le juge Dickson
avait en téte une situation dans laquelle les nom-
bres ne justifieraient ni une école catholique ni
une école publique, mais que la combinaison
des deux clientéles permettrait la création de
telles écoles ; or si les parties insistaient pour le
respect de leurs droits religieux, incluant pour
les non catholiques le droit a 'instruction pub-
lique, alors aucune école de langue francaise ne
pourrait étre créée, encore moins une structure
de gestion. Cependant il conclut en disant: « je
crois qu’il est préférable d’en traiter au moment
ou ils (ces problemes) se présenteront »*. Eh
bien, nous y sommes.

Le droit de gestion conféré par larticle
23 n est pas total, il touche les aspects de
I'enseignement qui visent la langue et la cul-
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ture. En ce sens, la structure hybride respecte
les droits des francophones puisqu’ils gérent en
frangais Uinstruction en frangais dans des écoles
de la minorité. Mais il existe plusieurs dimen-
sions a la culture et la religion en est une. Il ex-
iste sans doute une population scolaire en Al-
berta, dans les milieux urbains en particulier,
qui ne partage pas la foi catholique et se sen-
tira donc mal a l'aise dans les écoles séparées.
Ces francophones n'ont pas moins de droits de
gestion que les francophones de foi catholique,
pour peu qu’ils soient en nombre suffisant pour
justifier sur les fonds publics la prestation de
I'instruction en frangais, libres de ne pas adhér-
er aux valeurs de I’éducation catholique.

Toujours dans Mahe, la Cour a reconnu
que la province doit avoir une grande discré-
tion dans le choix des moyens de la mise en
ceuvre du droit linguistique protégé par l'article
23. Cette flexibilité provinciale est la méme, au
fond, que celle qui aura permis a la province
de restructurer ses réseaux scolaires publics et
séparés. Cette discrétion peut ici jouer un role
utile. Tout comme pour les écoles séparées, la
province peut faire évoluer les écoles publiques
et structurer le réseau scolaire de maniére a con-
cilier les deux droits constitutionnels en cause.

Il serait donc constitutionnellement pos-
sible de créer un seul conseil scolaire public
francophone pour la province et de lui remettre
la responsabilité de l'instruction en francais
dans les écoles publiques de langue frangcaise,
avec la possibilité de déléguer certains pouvoirs
a d’autres conseils au moyen d’ententes inter-
conseils. Il serait possible de créer des autorités
régionales francophones publiques dans plu-
sieurs régions. Les territoires n'ont pas besoin
de correspondre a ceux des écoles catholiques.
Siles nombres sont trop petits, la représentation
proportionnelle et garantie au sein d’'un Conseil
public anglophone est-elle aussi possible, com-
me lavait reconnu explicitement 'arrét Mahe ?
La forme et surtout 'autonomie complete de
la structure de gestion dépend en grande par-
tie des nombres de référence et de la position
du modele sur I’échelle variable, mais le retour
a ce modele serait per¢u comme un recul im-
portant non seulement en Alberta, mais surtout
dans I'ensemble de la francophonie canadienne.

132

Il serait dommage que 'insistance sur le con-
trole linguistique et religieux auquel ont droit
les catholiques francophones ne nuise a long
terme a I'ensemble des minorités acadiennes et
francophones. Les batailles pour sortir de la tu-
telle scolaire de la majorité linguistique auraient
été vaines. Les preuves de leffet assimilateur
de telles structures, de ses difficultés de fonc-
tionnement, et des injustices auxquelles elles
conduisent, ont été faites et acceptées devant
les tribunaux. Si des difficultés de gestion se
présentent au sein d’une structure mixte mais
linguistiquement homogéne, on ne corrige pas
le probleme en retournant a une autre forme de
contrdle d’'une minorité par une majorité.

Le modele du conseil scolaire francophone
mixte a été essayé a Ottawa et n’a pas fonction-
né. La province seest résolue, sur recommanda-
tion de la communauté, a créer quatre conseils,
chacun disposant de territoires différents afin
d’atteindre des nombres viables. Depuis lors, la
paix scolaire est revenue. Cette idée a été éten-
due a 'ensemble de la province. A Calgary, une
structure mixte a été abandonnée au profit d'une
double structure, en raison de 'intervention de
I’épiscopat catholique local qui insistait pour
que I’école catholique soit gérée exclusivement
par des catholiques. A Edmonton, la structure
mixte, selon ce qui en est connu, ne fonctionne
pas etlaliberté religieuse, ainsi que le développe-
ment du réseau public, se heurtent a des obsta-
cles structurels. Le temps est donc venu de ré-
fléchir a d’autres modeles. L'idée défendue dans
le rapport Ducharme, d’un conseil mixte mais
doté de deux sections parfaitement autonomes
sur le plan de leur budget et de leurs prises de
décision, pouvait savérer valide”. L'idée d’un
conseil public provincial l'est aussi. Larticle 23
permet plusieurs accommodements. Le droit de
gestion, pilier de la mise en ceuvre de l'article
23, doit étre accordé, quand les nombres le jus-
tifient, a tous les francophones, tant ceux qui
pronent une instruction religieuse que ceux qui
pronent une instruction laique. La communauté
ne peut pas non plus se permettre de présenter
une image de division comme celle qui a agité la
région d’Ottawa. Il convient de ne pas se tromp-
er de cible. C'est le gouvernement provincial qui
a la responsabilité et 'obligation constitution-
nelle de veiller au respect des droits de tous les
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francophones ; c’est a lui que les requétes doi-
vent étre adressées, et ce sont ses décisions qui
doivent étre scrutées a l'aulne de l'article 23.
Ultimement, la responsabilité du respect des
droits conférés par les articles 17 de la Loi sur
I’Alberta et 23 de la Charte repose sur la légis-
lature provinciale. La mise en ceuvre de l'article
23 ne dépend pas de la volonté d’'une majorité
de francophones : « La jouissance de ces droits
n'est pas liée a la volonté du groupe minoritaire
auquel ils appartiennent, fat-elle celle de la ma-
jorité de ce groupe, mais seulement au «nombre
d'enfants» suffisant »*°; elle ne doit pas non plus
créer des structures qui empéchent ou nuisent
au développement de I'instruction en francais®.
Si la preuve est faite que clest ce qui se passe, al-
ors la province aura failli a son obligation con-
stitutionnelle.

* Professeur, Faculté de droit, Université de
Moncton. Ceci est la version remaniée d’une
conférence prononcée au mini colloque sur le
droit aux écoles publiques de langue frangaise en
Alberta, tenu a la faculté de droit de I’'Université
de ’Alberta le 25 avril 2006.
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La gestion de la
diversité religieuse
en milieu scolaire :

le modeéle « Made in
Alberta »

Natalie Boisvert*

« Comment élever nos enfants ? » Il est dit
que cette question, incontournable, requiert
I'examen de nos plus fondamentales convictions
éthiques. A I’école nous retrouvons, en micro-
cosme, les grandes questions qui animent le dé-
bat canadien en matiére de langue, d’identité,
de culture, et de religion. Le paradoxe canadien,
ou comment entretenir une culture politique
partagée tout en encourageant I'expression des
particularismes, se traduit a I’école par le débat
opposant I’école publique, source premiere de la
formation d’une culture partagée, et les écoles a
vocation religieuse, avatars du fait multination-
al et multiculturel au Canada.

Depuis les années quatre-vingt-dix, la laici-
sation des écoles publiques, ainsi que la décon-
fessionnalisation de certains systemes scolaires,
semblait I'aboutissement logique et inévitable
des changements sociaux amorcés au cours des
années soixante : la société se modernisant allait
forcément se séculariser. Dans cette optique, on
croirait I’école confessionnelle un malheureux
anachronisme destiné a disparaitre.

Or, le débat récent (janvier 2005) au sujet du
financement des écoles juives au Québec a bien
démontré que la question des écoles confessi-
onnelles est loin d’étre réglée. En fait, d’aucuns
mettent en doute que la sécularisation soit une
conséquence inévitable de la modernité'. Plu-
sieurs observateurs ont d’ailleurs noté une ré-
surgence de la pratique religieuse au Canada et
ailleurs®. Il ne peut étre question ici d’examiner
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a fond les raisons qui poussent certains groupes
a revendiquer, de plus en plus fortement sem-
ble-t-il, une plus grande reconnaissance de la
religion dans I’école publique. On doit accepter,
pour l'instant, que ces revendications font par-
tie de la donne avec laquelle il faut composer
lorsqu’on met en place des politiques relatives a
I’éducation publique. La laicisation complete du
systéme scolaire ne sannonce donc pas comme
étant la solution a préconiser pour gérer la di-
versité religieuse des éléves dans un avenir pro-
chain.

Loin de promouvoir la laicité, la solution
« made in Alberta » consiste plutot a retirer
I’Etat entiérement de la question. La situation
albertaine, unique en Amérique du Nord, per-
met d’observer de quelles fagons, en l'absence
de directives gouvernementales, les politiques
scolaires en matiere de religion peuvent étre dé-
terminées par les conditions locales. En particu-
lier, la comparaison entre les systémes scolaires
de Calgary et d’Edmonton, régis par la méme
loi provinciale mais pourtant tres différents
I'un de lautre, met en lumiére certaines cor-
respondances et décalages entre les arguments
théoriques ou idéologiques et leur traduction
dans la politique scolaire.

Les modéles de systémes scolaires

Le modele de I’école publique « commune »
promeut un systeme ou les enfants sont instru-
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its dans un programme identique pour tous les
éleves de la juridiction. Les défenseurs de ce
modele insistent sur 'importance d’une culture
publique partagée. Le milieu scolaire, au lieu
de reproduire le milieu familial, doit au con-
traire préparer les enfants a vivre dans une so-
ciété diversifiée. L'école veut donc accueillir une
population hétérogeéne. Si les besoins religieux
de chaque éleve doivent étre accommodés dans
les limites du raisonnable, la religion demeure
toutefois une affaire personnelle dont I’école
doit se retirer.

Le modele de I’école publique « pluraliste »
prévoit quant a lui des écoles séparées selon la
religion pour répondre aux besoins de la popula-
tion qu’il dessert. Chaque école vise un groupe
homogene selon la religion, et tout'enseignement
et la vie scolaire sont en accord avec ses préceptes
religieux. Selon le professeur Eamonn Callan, le
désir d’avoir des écoles religieuses provient du
fait que, pour les groupes qui les revendiquent,
I’éducation comporte un aspect « transforma-
tif », cest-a-dire que l'acquisition de compétenc-
es doit s'accompagner d’un changement profond
dans la maniere de vivre. Cet objectif nécessite
une approche globale aI’éducation, ou la religion
doit « saturer » l'environnement scolaire’. Ce qui
est plus important, peut-étre, et plus controversé,
cest que les parents qui réclament ces écoles ne
veulent tout simplement pas que des idées in-
compatibles avec leurs croyances soient ensei-
gnées a leurs enfants comme étant égales a leurs
valeurs*.

Les écoles séparées selon la religion ont une
longue histoire au Canada, qui remonte aux pre-
miers accommodements faits aux catholiques
de souche frangaise par la Couronne britan-
nique. Cependant, diviser la société canadienne
en deux parties protestante et catholique ne
correspond plus adéquatement a la population
contemporaine : d’'une part, le protestantisme
n'est pas une religion, mais une catégorie qui
englobe aujourd’hui plusieurs douzaines de
sectes. D’autre part, on doit compter avec la
croissance des religions non occidentales®. Si le
visage religieux du Canada se complexifie, on
ne s’accorde pas a savoir comment I’école doit
s'adapter a cette réalité : doit-on fragmenter da-
vantage le systéme scolaire en multipliant les
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programmes religieux, ou devrait-on plutot pro-
mouvoir la cohésion sociale a-travers une école
commune ? Avant de se tourner vers cette ques-
tion, il sera utile d’'examiner briévement ce que
la loi canadienne prévoit a cet effet.

Ecole et religion : de quelques
dispositions légales

La question d’éducation religieuse s’in-
sere au Canada dans un contexte complexe ou
se conjuguent les dimensions multiculturelles,
multiethnique, et multinationale du pays, al’in-
térieur d’un cadre légal qui inclut a la fois les
droits constitutionnels des minorités catholi-
ques et protestantes, les dispositions de la loi sur
le multiculturalisme et les droits individuels des
citoyens. On sait que la Loi constitutionnelle de
1867° reconnaissait aux minorités catholiques et
protestantes des premiéres provinces canadien-
nes le droit de gérer leurs propres écoles 8 méme
les fonds publics. On sait de plus que la Charte
des droits et libertés garantit la liberté religieuse
al’article 2, ainsi que I’égalité a I'article 15, dont
I'interprétation a justement mis I’accent sur les
groupes minoritaires ou désavantagés’. Cepen-
dant, en 1988, la Cour supréme a refusé d’in-
voquer larticle 15 de la Charte pour étendre
le privilege des écoles séparées aux minorités
qui ne sont pas visées directement par la loi de
1867, déclarant que ces garanties reposent sur
un « compromis historique » qui a rendu possi-
ble la création du Canada. La Cour a confirmé
que les provinces n'ont aucune obligation de
financer des écoles religieuses pour des mino-
rités autres que celles dont il est question dans
'acte constitutionnel®.

Il faut également tenir compte de l'extréme
décentralisation du systeme éducatif canadien :
« Si tous les systémes éducatifs provinciaux ont
une structure et des objectifs analogues, écrit
Paula Dunning, ils refletent, pour des raisons
historiques, des priorités différentes en matiere
de gestion, de financement et d’enseignement.
Le Canada est probablement le seul pays au
monde a avoir adopté une telle décentralisation
dans un domaine aussi important que I’éduca-
tion »°.

Si aucune loi canadienne n'oblige les pro-
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vinces a financer des écoles religieuses, rien par
contre ne les empéche de le faire. Et si la diversi-
té religieuse est un fait de la société canadienne,
il appartient aux provinces de décider, a travers
la gestion et le financement scolaire, de la fagon
de socialiser les enfants face a cette réalité : la
diversité sera-t-elle vécue a travers 1’école com-
mune, ou par le biais de communautés d’appar-
tenance ?

Au Canada, il n’y a pas de réponse nationale
a cette question, puisque les provinces n'ont pas
toutes choisi la méme voie. On remarque en effet
des différences importantes entre I’Alberta et les
provinces centrales de 'Ontario et du Québec.
Au Québec, la restructuration des commissions
scolaires québécoises selon la langue plutot que
la religion reflete un long processus de sécula-
risation amorcé dans les années soixante. Bien
que la déconfessionnalisation des écoles savere
plus douloureuse que prévu, on se souviendra
quen janvier 2005, le projet du gouvernement
Charest de financer des écoles juives a soulevé
tant de protestations qu’il a été retiré a peine
quelque jours apres avoir été présenté'®. En On-
tario, la loi sur I’éducation (Ontario Education
Act) interdit explicitement I'enseignement reli-
gieux al’école publique, a moins qu’il ne s’agisse
d’un enseignement général sur les religions, ou
toutes doivent étre présentées sur un pied d’éga-
lité et nulle ne peut avoir préséance'’.

I en est tout autrement en Alberta, ou cer-
tains conseils scolaires publics gérent des pro-
grammes religieux depuis plus de trente ans. En
1998, le gouvernement a entériné officiellement
cette pratique dans sa nouvelle loi sur I’éducation
(Alberta School Act). On peut lire, a l'article 21 :

21(1) ... « alternative program » means an edu-
cation program that

(a) emphasizesa particular language, culture,
religion or subject-matter, or

(b) uses a particular teaching philosophy...

21(2) If a board determines that there is suf-
ficient demand for a particular alternative
program, the board may offer that program to
those students whose parents enroll them in
the program'?.

Il faut préciser, avant de poursuivre, qu’il
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sagit bel et bien dans cet article du systéme
public, les écoles catholiques garanties par la
constitution formant une catégorie a part dont
il n’est nullement question ici. Ainsi, la provin-
ce permet aux conseils scolaires qui le désirent
d’offrir des programmes a teneur religieuse si la
demande le justifie, sans toutefois garantir que
ces programmes seront disponibles et sans obli-
ger les conseils a les offrir. De plus, I'article 50 de
la méme loi permet aux conseils scolaires d’in-
tégrer la pratique et l'enseignement religieux a
leurs programmes réguliers :

50(1) A board may

(a) prescribe religious instruction to be of-
fered to its students;

(b) prescribe religious exercises for its stu-
dents; ...

(e) permit persons other than teachers to
provide religious instruction to its students'.

Larticle 50 est indépendant de l’article 21 sur les
programmes alternatifs et sapplique a tous les
conseils de toute la province. Ce qui veut dire
que, théoriquement, un conseil scolaire pour-
rait prescrire que la journée scolaire doive com-
mencer par une heure de catéchese, ou d’étude
du Koran ou de la Torah, tout en demeurant
conforme a la loi, tant qu'on n’oblige pas les éle-
ves a participer aux exercices qui sont contrai-
res a leurs croyances'.

Légalement, donc, la province sest reti-
rée de la question, délégant toute autorité en la
matiere aux conseils locaux. Dans les faits, on
retrouve a travers la province a peu pres toutes
les interprétations possibles de ces deux articles,
qu’il s’agisse d’instruction religieuse 8 méme les
programmes réguliers, de programmes alterna-
tifs religieux, ou de systemes entierement sécu-
liers. Ce qui surprendra peut-étre, cest que les
deux grandes villes de la province, Calgary et
Edmonton, ont choisi des voies diamétralement
opposées : alors que le conseil scolaire pub-
lic de Calgary est demeuré entierement sécu-
lier, celui d’Edmonton offre aujourd’hui pres
d’une vingtaine de programmes religieux. On
voit bien quen Alberta, il y a plus d’une fagon
d’interpréter le sens d’école « publique ».
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Comment définir le mandat de
I’école publique ?

On peut poser la question en termes de ce
que doivent étre les objectifs proprement pu-
blics de I’éducation. Certains diront que l'ob-
jectif central de I’éducation publique est de for-
mer les citoyens de I'avenir. A cette fin, I’école
publique doit fournir, comme I’écrit Amy Gut-
mann, « an education appropriate to exercising
the rights and responsibilities of democratic
citizenship »". Interprétée dans un sens étroit,
cette position définit le role de I’école publique
comme étant de fournir a tous les citoyens 'oc-
casion d’obtenir des compétences civiques et
professionnelles. Tout ce qui excéde ce mandat
releverait de la sphere privée et serait soustrait
a la responsabilité de I’Etat. La formation re-
ligieuse est donc exclue du mandat de I’école
publique, qui doit plutét demeurer neutre en
matiére de religion. Ceci implique que I’école
ne doit entériner ni enseignement ni pratique
religieuse (ce qui n'exclut pas 'enseignement de
la religion en tant que fait social). La formation
religieuse des enfants doit donc étre assurée en-
tiérement par la famille et par la communauté
parascolaire. En méme temps, le principe de
neutralité empéche I’école d’épouser un point
de vue ouvertement hostile a la religion.

Une conception plus forte de la citoyenneté
démocratique implique aussi la capacité de par-
ticiper a la délibération publique. L'école doit
étre le berceau d’une culture politique partagée
et le principal moteur des valeurs libérales. On
sait que cest d’abord pour la formation d’une
culture nationale que I’école publique est née, et
l'on continue aujourd’hui a lui reconnaitre un
role de premier plan pour cultiver la cohésion
sociale. Dans cette optique, on aura tendance a
insister sur la fonction intégratrice de 1’école :
on dira que c’est un objectif légitime de I’éduca-
tion publique de faire la promotion des valeurs
fondatrices de la démocratie libérale, donc de
l'autonomie, de la tolérance, et de la séparation
entre le politique et le religieux, méme si ces va-
leurs ne sont pas partagées par tous et si elles
choquent certains. Par le méme fait, I’Etat n’a
aucune obligation d’appuyer des écoles qui re-
fuseraient de reconnaitre 'importance fonda-
mentale de ces valeurs.
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Quant a préciser ces valeurs, pour la pré-
sente discussion, 'autonomie peut se définir
comme la capacité de déterminer pour soi sa
conception de la vie bonne. De plus, on doit
pouvoir réviser cette conception, ce qui requiert
le développement et I'utilisation de facultés cri-
tiques : pouvoir prendre du recul, examiner ses
propres conceptions a la lumiere de ses connais-
sances et de conceptions différentes, et repenser
sa fagon de vivre. Selon la plupart des penseurs
libéraux, cette capacité de révision rationnelle
est une condition sine qua non du libéralisme.
L « individu » autonome est celui qui possede
la capacité de former sa propre conscience et sa
propre conception du bien et de vivre selon el-
les.

La tolérance, en termes généraux, crée les
conditions qui permettent aux individus d’exer-
cer leur autonomie sans étre inquiétés par leurs
voisins ou par I’Etat. Il sagit d’un principe se-
lon lequel on accepte de partager un état—ses
droits, privileges et obligations—avec des gens
dont la conception du bien différe de la sienne.
Car, pour que l'autonomie soit véritablement
articulée, il faut permettre a une multiplicité
de conceptions du bien de coexister en paix.
Ainsi, selon une définition minimale du libéra-
lisme, I’Etat doit se contenter de fixer des régles
d’entente, sans se faire défenseur ou promoteur
d’une conception particuliére du bien. Cepen-
dant, méme dans cette version mince du role de
I’Etat, il demeure nécessaire de définir certains
biens premiers, soient les valeurs et les principes
en vertu desquels I'Etat peut user légitimement
de son pouvoir de coercition. La difficulté, lors-
que des notions telles 'autonomie ou la toléran-
ce doivent se traduire par des gestes concrets,
touche a ceci que, comme l'avait d’ailleurs re-
marqué Isaiah Berlin, les biens du libéralisme
peuvent parfois étre carrément antinomiques.'®
Le défi est donc de trancher, non pas entre bien
et mal, mais entre biens concurrents. Dans le
cas qui nous intéresse, la question est de savoir
si, au nom de la tolérance, on doit accorder une
certaine « autonomie » a des groupes qui ne re-
connaissent pas eux-mémes ces valeurs fonda-
mentales.

Car si les écoles séparées inquiétent, clest
quon croit déceler un certain penchant antilibé-
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ral chez les groupes religieux qui revendiquent
ces écoles. De facon générale, on qualifiera d’an-
tilibérale une communauté qui naccepte pas
certaines prémisses du libéralisme, I'autonomie
en particulier, et qui par conséquent ne cultive
pas la capacité de révision rationnelle essentielle
au maintien et a I'exercice de la liberté. Un grou-
pe antilibéral ne reconnaitra pas la légitimité
pour les individus de veiller a leur propre bien,
ni de le définir pour eux-mémes. Le portrait po-
sitif d’un groupe antilibéral mettra I’accent sur
'entraide, la fidélité au groupe, la solidarité, la
sécurité, le respect des traditions, etc. Dans une
version moins bienveillante, le groupe antilibé-
ral est celui qui a recours a des moyens coerci-
tifs pour imposer une conception monolithique
du bien. Loin d’une association volontaire, ce
genre de groupe nadmet pas l'examen ration-
nel de cette conception et, par conséquent, ni
critique ni révision.

Si, pour certains groupes, l'antilibéralis-
me correspond a une conception particuliere
de la vie bonne, on a tot fait de déceler le défi
quapporte au libéralisme la présence de telles
communautés : jusqua quel point doit-on ou
peut-on tolérer une conception du bien qui s'op-
pose aux fondements méme de l'ordre libéral ?
Il s’agit bien stir d’'une question fondamentale
de la théorie libérale. Disons, pour demeurer
brefs, quon saccorde généralement pour dire
que la société libérale peut accommoder des
groupes antilibéraux du moment qu’il sagisse
d’associations volontaires, qui ne mettent pas
en péril les institutions de la société libérale, et
qu’il suffit a I'Etat de garantir les libertés indi-
viduelles de ceux qui souhaitent se soustraire a
ces groupes'”.

Dans le milieu éducatif, cependant, le conflit
entre autonomie et tolérance prend une tournu-
re particuliére, ne serait-ce parce que les enfants
n'ont évidemment pas, en pratique, les mémes
libertés qu'un adulte. Méme a long terme, diront
les plus ardents défenseurs de I’école laique, il
n'est pas suffisant d’accorder aux citoyens la li-
berté de conscience : pour maintenir un libéra-
lisme vigoureux, il faut former la conscience a
la liberté. L’éducation doit donc promouvoir de
fagon active et concrete la conscience autonome,
en commencant par 'examen critique de toutes
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les croyances, y inclut celles de sa propre famille
ou communauté. Cette mise en régle quasi-dog-
matique de la raison séculaire se justifie, pour
ses défenseurs, au nom du bien des enfants que
l'on doit protéger contre I'indoctrination reli-
gieuse.

ATopposé, lelibéralisme axé sur la tolérance
devrait permettre a tout groupe religieux qui
le désire d'offir aux enfants une éducation re-
ligieuse compréhensive et exclusive, méme si
les valeurs enseignées vont a l'encontre des val-
eurs libérales classiques. Dans un tel cas, cest
plutot la liberté de religion des parents, ainsi
que le droit d’élever leurs enfants comme ils le
souhaitent, qui sont respectés. Dans cette ver-
sion du libéralisme, ce sont les groupes sociaux
traditionnels—famille, communauté—qui sont
ultimement arbitres de I’éducation des enfants.

Comme on peut le constater, ni la théorie
politique ni la tradition canadienne ne prescri-
vent de mandat précis al’école publique lorsqu’il
est question de religion. Comme il a été men-
tionné plus haut, il appartient plutot aux prov-
inces de le préciser ou non. Nous allons main-
tenant nous tourner vers la situation concrete a
Calgary et Edmonton, deux villes qui ont choisi
de définir I’éducation publique de fagon bien
différente.

Sécularisation a Calgary

En 2004, le conseil scolaire de Calgary (Cal-
gary Board of Education) s’est prononcé défini-
tivement et résolument contre les programmes
religieux et ce, nonobstant les dispositions de la
loi albertaine qui permet de tels programmes :

(Préambule) « . . . the Chief Superintendent
shall not fail to assure that no program em-
phasizes a particular religion, notwithstand-
ing the School Act definition of alternative
programs ».

The Calgary Board of Education accepts chil-
dren of all faiths and creeds, and it must show
understanding and respect for differences aris-
ing from differences in faith, while encourag-
ing inquiry and discussion in the continuing
search for truth, which is the hallmark of a
growing, rational being.
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The Calgary Board of Education endorses
teaching students about religion not the teach-
ing of religion.

2(1)(2) Religious activities which constitute
public acts of worship and/or the propaga-
tion of dogma are not permissible within an
instructional context's.

Il sagit d’un langage treés fort dans le contexte
albertain actuel, ou les programmes religieux
ne cessent de se multiplier dans d’autres conseils
publics. On remarque ici une véritable corres-
pondance entre une conception théorique de
I’école publique en tant que véhicule primaire
des valeurs fondamentales du libéralisme, d’une
part, et de l'autre, sa traduction concrete dans la
formulation d’une politique éducative. En fait, le
reglement adopté en 2004 ne fait que confirmer
un état de fait qui dure depuis une génération
déja : a Calgary, vingt-cinq ans de luttes politi-
ques ont fait que le conseil scolaire est demeuré
entre les mains de gens sincérement engagés en-
vers un certain idéal de I’école publique.

En effet, vers la fin des années soixante-dix,
le conseil scolaire de Calgary avait accueilli sous
son chapiteau des écoles juives, ainsi que le pro-
gramme chrétien Logos". Cette politique ne fut
pas sans détracteurs et ’école publique est vite
devenue le terrain d’une dispute opposant la
droite chrétienne et des intervenants plus mo-
dérés.

Aux élections municipales de 1980%, ¢’était
le conflit de travail opposant le conseil au syn-
dicat des enseignants (’ATA, Alberta Teachers’s
Association) qui inquiétait les électeurs, et c’est
selon leur aptitude a résoudre ce conflit qu’ils
ont choisi leurs conseillers scolaires. On sest
apercu par la suite qu'on avait élu un conseil qui
appuyait majoritairement l'expansion du pro-
gramme Logos. On a craint, a tort ou a raison,
que le systeme éducatif public ne soit menacé par
une faction de la droite chrétienne, qui aurait
fait la promotion de programmes religieux au
détriment des programmes publics séculiers”.
Un mouvement de résistance sest organisé
promptement : Sheldon M. Chumir, avocat spé-
cialiste des libertés civiles, fondait Save Public
Education, organisme de bienfaisance qui s’était
donné pour mandat de protéger le caracteére pu-
blic et séculier du systéeme éducatif*>. Lobjectif
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immeédiat : aux élections municipales de 1983,
faire campagne pour élire un nouveau conseil
scolaire dont le mandat serait de retirer les pro-
grammes religieux du systeme public.

La question de la religion a I’école devient le
theme principal—le seul theme d’importance,
selon un éditorial du Calgary Herald—des élec-
tions municipales de 1983*. Save Public Educa-
tion mene une campagne musclée en faveur de
neufs candidats décidés a éliminer les program-
mes religieux. La victoire sera décisive : sept des
neuf candidats recommandés par SPE ont été
élus, et ce malgré le fait que les électeurs ont da
repérer leurs noms, peu connus d’ailleurs, par-
mi une liste de 27 candidats. Fort de ce man-
dat sans équivoque, le nouveau conseil scolaire
amorce immédiatement le processus de ferme-
ture des écoles religieuses™.

Depuis ces événements, les élections scolai-
res demeurent tres politisées a Calgary et cest
inévitablement la religion qui est la pomme de
discorde. Depuis la « défaite » calgarienne, la
droite albertaine tente réguliérement de récupé-
rer le controle du conseil scolaire, sans pourtant
y parvenir car, aux yeux du public, les program-
mes religieux demeurent reliés aux conserva-
teurs sociaux les plus stridents.

En2001, présdevingtans plustard, le conseil
scolaire de Calgary décide de rouvrir le dossier
car on a bien remarqué que le systéme public
d’Edmonton, fort de plusieurs programmes re-
ligieux, jouit d’une vigoureuse augmentation
de ses effectifs*. Encore une fois, cependant, le
débat devient aussitot politique : la société Save
Public Education se refonde presqu’immeédia-
tement pour contrer cette nouvelle initiative,
alors que les Chrétiens se regroupent sous une
nouvelle banniere, la Credo Society*®. Dans un
tel contexte, le conseil ne peut procéder quavec
une extréme circonspection. On commence par
mettre sur pieds le Committee for the Role of
Religion in the Calgary Board of Education”.
Le comité retient notamment les services d’'une
firme privée d’experts-conseil en marketing qui
recommandent un sondage en ligne pour pren-
dre connaissance de 'opinion publique®®. Les ré-
sultats du sondage, et les recommandations du
comité, sont déposés le 30 mars 2004*. En gros,
on recommande de ne pas fonder de program-
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mes alternatifs religieux, mais on cherche tout
de méme a contrer la perception de I’école pu-
blique comme étant globalement antireligieuse.
Cest ainsi que le conseil adopte le reglement
cité au début de cette section, qui interdit tout
programme religieux dans les écoles publiques.

Premiers pas vers le pluralisme

Alors que le systeme scolaire de Calgary de-
meurait résolument séculier, laloi albertaine sur
les écoles a permis, ailleurs dans la province, le
développement de systémes scolaires parmi les
plus diversifiés en Amérique du Nord. La dis-
position en faveur des programmes religieux
est née d’un effort sincere, semble-t-il, pour ac-
cueillir au sein du systeme public les minorités
religieuses dissidentes pour qui ’école laique
n'est pas un choix acceptable. Ce geste faisait
suite aux recommandations du Comité pour la
tolérance et la compréhension (Committee for
Tolerance and Understanding) mis sur pieds a
la suite d’une facheuse affaire impliquant un en-
seignant albertain®.

Le comité a reconnu immédiatement que
cest le systeme scolaire public qui joue un role
primordial pour I'édification d’une société tolé-
rante : « The Committee takes the position that
a strong and open public educational system is
the best armor against unacceptable intoleran-
ce, lack of understanding, discrimination and
stereotyping »*'. Pour sacquitter de cet impor-
tant mandat, poursuit-on, le systéme scolaire
doit sefforcer de répondre aux besoins de la
plus grande proportion possible de la popula-
tion qu’il dessert. Selon le comité, clest en se
diversifiant, et non en se laicisant, que le sys-
téme scolaire atteindra le mieux cet objectif, car
cest en offrant plus de choix aux parents que le
systeme public se verra plus achalandé et plus
apprécié.

Le comité se penche donc sur les raisons qui
poussent plusieurs familles a délaisser le syste-
me public a la faveur des écoles indépendantes.
Le plus important reproche vise sa laicité. « The
most frequent criticism lodged with the Com-
mittee by some Albertans was that the public
education system is not value-oriented and is
secular-humanistic in its approach ». Le co-
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mité appuie en principe les programmes alter-
natifs religieux qui encourageraient ces familles
a demeurer au sein du systéme public.

Le comité souligne plusieurs exemples
d’arrangements qui ont démontré la souplesse
du systeme existant, ayant permis a certains
programmes religieux de se greffer au systéeme
public malgré I’absence d’une politique provin-
ciale claire. On ajoute que les écoles a fonde-
ment religieux ne semblent pas, d’elles-mémes,
engendrer I'intolérance. On met en preuve le
fait que, bien qu'environ 20 pourcent des éleves
albertains fréquentent I’école catholique, on ne
remarque pas un niveau plus élevé d’intolérance
ou d’étroitesse d’esprit parmi cette population.
De plus, le rapport maintient que I’éducation a
fondement religieux est tout a fait compatible
avec le milieu de I’éducation publique, du mo-
ment que les questions difficiles sont traitées
avec soin et, fait peut-étre plus important, ne
sont pas politisées®. Le rapport note, non sans
souligner Iironie de la situation, que deux éco-
les juives, expulsée du systéme public calgarien
dans le mouvement de laicisation, ont été ac-
cueillies par le Conseil scolaire catholique (lui
aussi, financé publiquement) et que cet arrange-
ment pluraliste fonctionne a merveille. La recom-
mandation du comité est sans équivoque : « That
public school boards be encouraged to provide or
make arrangements for alternative programs
in areas such as religion, comparative religion,
language and culture if the demand is reason-
able »** .

Systeme pluraliste a Edmonton : la
marchandisation de la religion ?

Malgré les recommandations claires du co-
mité et leur enchdssement dans la loi scolaire de
1988, il a fallu attendre encore plusieurs années
pour que les programmes religieux soient épaulés
par les conseils publics. En effet, conscients des
difficultés encourues a Calgary, les conseils sco-
laires albertains préférent éviter le dossier. Au
début des années quatre-vingt, le conseil sco-
laire d’Edmonton a étudié et débattu la ques-
tion en profondeur avant de conclure que les
programmes religieux entraineraient une frag-
mentation néfaste du systéme®. Ainsi, malgré les
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recommandations du Comité sur la tolérance et
leur adoption par le gouvernement Lougheed, les
conseils scolaires sont longtemps demeurés ré-
fractaires aux programmes religieux.

Il faut donc chercher ailleurs I'explication de
la diversification du syst¢éme d’Edmonton car a
eux seuls, les arguments en faveur de I'inclusion
n'ont pas réussi a fléchir le conseil scolaire, ni a
faire élire des conseillers qui se seraient char-
gés de donner le feu vert a ces programmes.
Ce qui a permis @ Edmonton de se doter d’un
systeme scolaire pluraliste, c’est une idéolo-
gie politique qui n’a, finalement, rien a voir
avec les arguments avancés par les défenseurs
de I’éducation religieuse. Il s’agit plutot de
I’idéologie du « choix » chere aux conserva-
teurs de tendance néo-libérale.

En effet, comme le souligne Alison Taylor,
une des caractéristiques d’'un gouvernement
néolibéral est de prétendre demeurer en retrait,
tout en demeurant trés actif pour créer des con-
ditions propices a un systéme de marché dans
des spheres qui n’étaient pas précédemment
soumises a une telle logique’. C'est précisément
dans ce sens que la réforme du systeme scolaire
albertain sest développée sous le gouvernement
de Ralph Klein.

Sousla direction du ministre Halvar Jonson,
le gouvernement a imposé au systéme scolaire
des mécanismes de compétition qui devaient, a
eux seuls, améliorer lefficacité et le rendement
du systeme public : on a permis les écoles dites
«a charte »”, augmenté la part de fonds publics
octroyée aux écoles privées, et modifié la for-
mule de financement des conseils publics de
fagon a ce que leurs revenus dépendent directe-
ment du nombre d’éléves qu’ils réussissent a at-
tirer. De plus, on établit des procédés normatifs
pour la mesure et le controle du rendement et de
lefficacité des écoles™.

Les conseils scolaires qui se sont adaptés
le plus rapidement a ce systtme de « marché »
scolaire ont connu le plus grand succes, et
cest celui d’Edmonton qui a démontré le plus
d’enthousiasme a cet égard. En effet, des 1995,
le nouveau surintendant Emery Dosdall a adop-
té le modeéle mercantile et sest donné comme
objectif premier de récupérer les effectifs qui
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avaient quitté le systeme public. Pour encour-
ager la compétition, on permet aux enfants de
fréquenter n’'importe quelle école de la ville. Ré-
sultat : les écoles multiplient les programmes al-
ternatifs dans l'espoir d’attirer plus d’éleves en
visant des créneaux précis du marché scolaire®.
Lécole a de ce fait perdu la fonction quon lui
reconnaissait jadis comme institution-pilier
de la communauté locale, alors que la majorité
des éleves choisissent une école a I'extérieur de
leur quartier®. Le successeur de Dosdall, Angus
MacBeath, poursuit dans le méme sens. Selon sa
vision, chaque école est une « entreprise » qui
concourt pour attirer les meilleurs « clients » :

« Every spring in Edmonton, dit-il, the chil-
dren and their parents go shopping for a school
and schools compete and demonstrate what
they’re willing to do for their prospective stu-
dents »*".

Si l'objectif du conseil scolaire d’'Edmonton
était, comme I’a confirmé M. MacBeath, de faire
disparaitre les écoles privées pour en récupérer
les effectifs, il n’est pas surprenant quon ait ac-
cueilli sans réserve les écoles et les programmes
religieux qui ont voulu s’y ajouter. En effet,
en Alberta, plus de 70 pourcent des éleéves qui
fréquentent 1’école privée le font pour des rai-
sons de religion : « Of the roughly 200 privates
schools in Alberta, écrit Jerome Kachur, ap-
proximately three-quarters are affiliated with or
operated by a religious denomination »**. Ain-
si, plusieurs programmes religieux privés ont
été absorbés par le systéme public, dans le but
unique de récupérer les inscriptions et les fonds
correspondants®. On a ainsi fait de la religion
un choix « alternatif » parmi tant d’autres, au
méme titre quun sport, une discipline artis-
tique ou une langue d’immersion.

Conclusion

L'accommodement pacifique de la diversité
religieuse est un des plus grands défis des so-
ciétés libérales. Etant donné le role primordial
que l'on accorde a ’école pour le maintien de
la cohésion sociale, il importe que cette insti-
tution sache refléter la maniere dont la société
souhaite vivre la diversité. Au Canada, hormis
I'accommodement des minorités visées par la

Volume 16, Number 3, 2007



loi constitutionnelle de 1867, il n’y a pas de poli-
tique nationale a cet effet, puisque ’éducation
en milieu religieux n'est ni garantie ni interdite
par les lois fédérales, et parce que les provinces
ont le controle exclusif de leur systéme scolaire.

La situation en Alberta témoigne bien de
ce qui peut se produire lorsque le gouverne-
ment provincial adopte un certain laissez-faire
face a cette question, surtout lorsque I'idéologie
dominante met les idées politiques et les val-
eurs sociales a la remorque des lois du marché.
Si I'on compare les systemes scolaires publics
d’Edmonton et de Calgary, on trouvera que
Calgary semble payer cher la décision de main-
tenir une école publique commune et laique,
car elle perd des effectifs aux dépens des écoles
privées religieuses qui, ironiquement peut-étre,
sont fortement subventionnées par I’Etat*‘. En
effet, Calgary compte plus de cinquante écoles
indépendantes, la majorité offrant des pro-
grammes religieux. A Edmonton par contre, ol
le systéme public comporte quatre programmes
chrétiens offerts dans une vingtaine d’écoles,
I’éducation privée a pour ainsi dire disparu®.

Pourtant, la marchandisation de la religion
comme un « choix » éducatif parmi tant d’autres
fait’économie de I’'aspect compréhensif du par-
adigme religieux, particulierement au sein des
familles qui insistent sur ces programmes et
que, contrairement aux choix de programmes
académiques, sportifs ou artistiques, le choix
d’un programme religieux peut refléter, trans-
mettre ou promouvoir une facon de vivre qui
n'est pas nécessairement compatible avec les
valeurs fondatrices de la société libérale. Sans
vouloir se prononcer pour ou contre les pro-
grammes religieux, il faut remarquer que, con-
trairement a Calgary ot la question est débattue
et contestée depuis vingt ans, les programmes
religieux se sont greffés au systeme d’Edmonton
a la remorque d’une réforme administrative ou
l'on sest peu soucié de débattre de questions
fondamentales. Si le modele mercantile jouit
présentement de la faveur populaire, il serait
dommage qu’il en résulte un appauvrissement
du débat touchant les objectifs fondamentaux
de I’école publique, son rdle social et les valeurs
quelle doit véhiculer.
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