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1 am honoured to be here this evening and to
participate in the common cause which brings us
together: the inspired memory of Sheldon Chumir,
the integrity of his person, the principles of his
politics and public service, his legacy of ethics in
government, and his compelling struggle for human
rights and dignity in our time. Sheldon would have
described this struggle as being, in the most profound
and existential sense, a struggle for ourselves — that
in what we say, or more importantly, in what we do,
we make a statement about ourselves as a people.

I first met Sheldon thirty-two years ago, when
we were both students on the Woild University
Service Seminar to Poland. We spent three months in
Poland and then travelled together to Israel. My first
impression of Sheldon, the image that has remained
with me since, was that of mens sano in corpore sano
— a person of “a healthy mind in a healthy body.”
This impression is, in retrospect, tragically ironic
given his ultimate fate. I had the good fortune that
summer to be his roommate. We struck up a quick
friendship, the kind of friendship that deepened over
the years. Though we did not see each other often,
when we did we were able to pick up where we left
off and speak in a kind of shorthand.

As fate would have-it, our last reunion took place
in what was to be Sheldon’s last visit to Montreal. He
and Joel Bell, another good friend, came to my house
in Montreal to spend a Sabbath lunch with me and
my family. It was one of those wonderful lunches
which lasted about six hours. We reminisced, as we
often did, about that summer together in Poland and
- our ensuing trip to Israel. It had been the first visit to
Israel for both of us, and it had a profound impact on
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our lives. We spoke about the changes in the human
rights agenda, with Sheldon laughingly referring to
our disagreements about that agenda — about issues
like free speech, hate propaganda, pornography, or
support for religious education. Our disagreements
always served to hone and refine my own position.
Behind and beyond the laughter, Sheldon always
remained- enduringly committed to the Talmudic
principle of tikkun olam, which, literally translated,
means- “to repair or heal the world” — a principle
which found expression in Shelly’s abiding struggle
for human rights and human dignity.

Indeed, we meet tonight at a rather critical
juncture in this historic struggle for human rights and
human dignity. For we live in a kind of Dickensian
universe of the best of times and the worst of times,
where there has been a literal explosion of human
rights, where human rights have emerged as the
organizing idiom of political discourse and political
culture — increasingly spoken of as an organizing
frame for foreign policy — where things that were
thought impossible have not only happened, but have
already been forgotten or are in danger of being
forgotten.

Let us take a quick snapshot of the human rights
universe since the baseline of 1989 — the year of the
“velvet revolution,” as Vaclev Havel put it at the
time.! Hundreds of millions of people now enjoy the
franchise in the former Soviet Union and Eastern
Europe, people who would have been imprisoned or
exiled had they sought even to advocate, let alone
exercise, that franchise some ten or twelve years ago.
Russia, just last year, held its first Democratic

. election since 1917. Democracy is on the march from




Central America to Central Asia, and the
reunification of Germany, once thought to be
unthinkable, is now a reality. Namibia has been
liberated from South Africa, Mandela has been
liberated from a South African prison, apartheid is on
its way to being dismantled and there is hope of the
establishment of a post-apartheid, democratic, non-
racial South Africa. Captive nations, the metaphor for
the Baltic nations, and closed borders, the condition

of that people, have been turned on their heads. The -

whole can be summed up by one vignette of that
revolution. Erich Honecker, then leader of East
Germany, began the year 1989 by saying: “the Berlin
Wall will last for a hundred years.” By the end of
that year, the Berlin Wall had fallen and Erich
Honecker was under house arrest.

What is true of the human rights revolution
internationally is also paralleled by the human rights
revolution domestically. In 1982, the then Minister of
Justice and now Judge of the Federal Court of
Appeal, Mark MacGuigan, spoke of the advent of the
Canadian Charter of Rights and Freedoms as “the
most significant legal act in Canada in the twentieth
century.”? In 1987, Madam Justice Claire L’Heureux-
Dubé spoke of Canada stretching the chords of liberty
more in five years than the U.S. Supreme Court had
done in two hundred years. ‘And in 1992, on the tenth
anniversary of the Charter, the Chief Justice of the
Supreme Court, Antonio Lamer, spoke of the
Charter’s revolutionary impact and compared it to the
discoveries of Pasteur in science.? '

As 1 have been giving you this snapshot of the
human rights revolution, some of you may have been
thinking to yourselves: “If everything is so good,
why does everything appear to be so bad?” For at the
same time as we have been witnessing this human
rights revolution, we also have .witnessed a counter-
revolution, where violations of human rights continue
unabated. The homeless of America, the hungry of
Africa, the imprisoned of the Middle East, women
victims of a kind of gender apartheid globally — all
can be forgiven if they think that somehow the human
rights revolution has passed them by; while the silent
tragedy of the Kurds, the ethnic cleansing in the
Balkans, the horror of ‘Sarajevo, the agony of Angola
— are metaphor and message of the assault upon,
and abandonment of, human rights in our time.

Let me give you some specific graffiti from the
counter-revolution against human rights. The
dialectics of glasnost and democracy in the former
Soviet Union have unleashed the repressed demons of

racism and antisemitism. The new extremist Russian
right blames the Jews for bringing about
Communism, and the old extremist Communist left
blames the Jews for the downfall of Communism —
either way, the Jew is caught in a classic pincer
movement — while the political uses of antisemitism
resonate in the former Soviet Union. In a unified
Germany, neo-Nazis stalk the streets in search of
I’étranger, and a new xenophobia has begun to spread
across Europe. Opening the gates of emigration has
been met by closing of the doors of asylum. The
mass rape of women in Bosnia-Herzegovina has not
only been a consequence of war, though that would
be tragic enough, but has . emerged as a strategy of
ethnic cleansing, as an actual purpose of the war.
Democracy has been on the march, but not the war
on poverty. Thirty-five thousand children die each
day in the developing world from preventable
diseases. Enfranchisement of the citizen has not been
met by the empowerment of the disadvantaged. The
emergence of new nations has not resulted in the
recognition of First Nations. Despite Canada’s
ratification of the International Convention on the
Rights of the Child,* more than one million Canadian
children continue to live in poverty.

It is not surprising, therefore, that the rhetoric of
the human rights revolution may yet invite the not
uncynical rejoinder that, to paraphrase Bentham,’
human rights law is so much nonsense on stilts, that
it is rights without writs, rhetoric without remedy,
semantics without sanctions. But I want to suggest to
you — and it is the underlying theme of my remarks
— that we abandon the human rights cause at our
peril, indeed at the peril of our case and cause. For
the struggle for human rights and dignity, as Sheldon
would have put it, is ultimately the struggle for
ourselves. If we abandon this revolutionary moment
— what Havel called the power of a revolutionary
human rights idea and movement to transform history
— we run the risk, not only of betraying the idea and
the movement, but indeed of losing it. .

How then, do we confront injustice? Where and
how are we to begin? Against what injustice? On
behalf of what cause or victim? How does one rank
human suffering? How does one organize human
rights advocacy? 1 want to suggest that the problem
is not which particular human rights cause we are
serving but whether we are serving the cause of
human rights at all; not which victim we are
defending but why we are indifferent to the cause of
the victim whoever he or she may be; not whether a
claim is being asserted on behalf of a particular
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minority, but why that minority must always appear
to be standing alone.

I would like to offer to you a human rights
agenda that would take us towards the year 2000.
This agenda is more illustrative than exhaustive,
more for purposes of animation than example. You
can fill in, in your way, not only the details but the
priorities as you yourselves deem appropriate. 1 am
only going to share with you some of the priorities
that I believe should be associated with such a human
rights agenda:

© The importance of human rights education
(sensibiliser, as the French would put it). The task
here is to develop a culture of human rights, a human
rights sensibility. In other words, as human rights
activists have described it, what is needed is
“conscienticization,” a constituency of conscience on
behalf of human rights. As the UNESCO convention
has put it so well, “war begins in the minds of
men.”® ‘

® The combatting of racial incitement. One of the
more disturbing and dangerous contemporary
phenomena, both in Canada and around the globe, is
the proliferation of racist hate speech. The corrosive,
catastrophic effects of Nazism, as the Canadian
Supreme Court has put it, is the chilling stuff of
history. What is needed is a strategy involving
education, elite group condemnation, and the
invocation and application of the panoply of rights
and remedies available to us, including
administrative, civil, criminal and human rights
avenues. Such a strategy must be anchored in fidelity
to a number of fundamental principles including the
inherent dignity of the human person; the equal
dignity of all persons; the right of minorities to
protection against group-vilifying speech; the
underlying values of a free and democratic society
such as respect for group identity and cuitural
pluralism; the preservation and enhancement of our
multicultural heritage which, as the Supreme Court
put it, is itself under assault from racist hate speech;
and. adherence to our international law obligations
which call upon us to enact domestic measures to
combat racial incitement. We must remember, in this
as in everything else, that the test of our civilization
will be the way we treat and protect our minorities.

® The right to food. 1t is a case study of the
Dickensian character of the human rights universe
that we have over a hundred international instruments
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that purport to promote and protect the right to food,
yet this internationally guaranteed right has meant
little to the hungry. It shields neither the famine
victim, nor the victim of armed conflict, nor the
welfare mother from the calamity of food shortages.
It continues to lie dormant in unimplemented treaties
and unread or unused legal doctrine. It thus becomes
our legal responsibility to make the elimination of

* hunger and the right to food the focal point for both

our domestic and international justice agenda, the
message and metaphor of the human rights revolution
of the 90s. In the words of the 1980 U.S.
Commission on Hunger:

Whether one speaks of human rights or
basic human needs, the right to food is the
most basic of all. Unless that right is first
fulfilled, the protection of all other human
rights becomes a mockery for those who
must spend all their energy merely to main-
tain life itself. The correct moral and ethical
position on hunger is. beyond debate. The
major world’s religions and philosophical
systems share two universal values: respect
for human dignity and a sense of social
justice. ‘Hunger is the ultimate affront to
both.’

© The rights of children. If the right to food is a
fundamental and overriding right, the rights of
children must have first call on our resources. Yet,
the dissonance is compellingly clear. On the one
hand, more nations ratified the International
Convention on the Rights of the Child more quickly
than any other treaty. On the other, thirty-five
thousand children die of preventable diseases every
day. Redirecting the revenues spent on tobacco
advertising in the United States alone could redress
this entire situation.

© International women’s rights. The struggle for
international women’s rights must be a priority on the
justice agenda. The notion that women’s rights are
human rights must be not only a statement of
principle but an instrument of policy. As UNICEF
recently reported, “discrimination against women is
an injustice greater than South Africa’s Apartheid.”®
Charlotte Bunch dramatically summed up this
particular priority and principle: “significant numbers
of the world’s population are routinely subject to
torture, starvation, terrorism, humiliation, mutilation
and even murder simply because they are female.”®




® The plight of Indigenous peoples. If there is a
case that is an historic and continuing assault on our
human rights sensibilities as Canadians, a case that
has yet to be significantly touched by the human
rights revolution, it is that of indigenous peoples. For
the fourth straight year, the Canadian Human Rights
Commission, in its annual report, singled out the
plight of Aboriginal Peoples as the single most
important human rights issue confronting Canada
today.'® Indeed, it echoed the reports of governments
in Manitoba, Nova Scotia and Alberta and the reports
of non-governmental organizations, that the condition
of Aboriginal Peoples is a “national disgrace.” One
chilling fact among many — which bears as much on
the issue of children’s rights and women’s rights as
it bears on the question of Aboriginal rights and
which dramatizes the pain and anguish of Aboriginal
peoples — is that eighty percent of women on native
reserves in Ontario have been abused or assaulted.
Accordingly, what is needed here is a new cultural
sensibility, a politics and policy of inclusion. What is
required is, as Ovide Mercredi put. it, “a recognition
of Aboriginal péoples’ right to self-government, a
recognition of their unique status by reason of their
historic presence as First Nations, a generous rather
than a grudging or recriminatory respect for their
Aboriginal Treaty Rights and Land Rights.”'" There
is a need for the improvement of economic and social
conditions on reserves and the reform of the
Canadian justice system to accommodate the
distinctiveness and the sensibility of Aboriginal
cultures.

In conclusion, may I summarize the lessons of
history and the hopes of this human rights revolution.
First, and as history has taught us only too well, that
while it may begin with Blacks, Aboriginals or Jews
as victims of the violations of human rights, it
doesn’t end with them. The struggle against racism,
anti-semitism and the like must therefore not be seen
simply as a Black issue or an Aboriginal issue or a
Jewish issue, but as a profound justice issue of the
first import. The words of the: German Protestant
theologian, Martin Niemdller, which I’'m sure are
very familiar to you, bear not only recall this
evening, but acting upon them beyond this evening:

They first came for the Catholics, but I
wasn’t a Catholic so I did nothing. Then
they came for the Communists, but I wasn’t
a Communist so I did nothing. Then they
came for the trade unionists, but I wasn’t a
trade unionist so I did nothing. Then they
came for the Jews, but I wasn’t a Jewso I -

did nothing. Then, they came for me, and
there was nobody left.!?

Second, as a corollary, and as the Ontario Court
of Appeal recognized, in upholding the constitutional-
ity of anti-hate legislation, ‘the holocaust did not
begin in the gas chambers, it began with words.”* As
survivors of Sarajevo, be they Croatians, Muslims or
Serbs said at a conference recently, “they are killing
us with words.” Indeed ethnic cleansing began with
this kind of degrading and dehumanizing of the other.

Third, nazism almost succeeded, not only
because of the ideology of hate and the technology of
terror, but because of the crime of indifference and
silence. It becomes our responsibility, with regard to
Sheldon Chumir’s legacy, to break the walls of
indifference, to shatter the silence wherever it may
be. As Sheldon said so well, “we must speak truth to
power and must hold power accountable to the truth;”
and as Nobel Laureate Elie Wiesel put it, “neutrality
always means coming down on the side of the
victimizer and never on the side of the victim.”"

The time has come, therefore, in Canada and
elsewhere, to stand and be counted, and to not look
around to see who else is standing before we make a
judgment to do so. For we live at a time when there
is too much appeasement and too little moral
courage, where there are too few people who are
prepared to stand, let alone to be counted. If this
century is not to become known as the century which
began with Sarajevo and ended with Sarajevo, it
becomes our individual and collective responsibility
to shatter the silence. As I learned from Helsinki
monitors and imprisoned prisoners of conscience —
and the code words were everywhere the same be it
prisoners of conscience in South Africa, Latin
Ameérica or the former Soviet Union — we are each,
wherever we are, the guarantors of each other’s
destiny. Each one of us has an indispensable role to
play in this indivisible struggle for human rights and
dignity. Each person can and does make a difference.
But if you ever feel tired and cynical in wondering
what one person can do to confront this juggernaut on
human rights, then let us remember that one Swedish
non-Jew by the name of Raoul Wallenberg saved
more people in the Second World War than any
single government. It is a staggering figure, but true.
One Andrei Sakharov stood up against the whole
Soviet Union and prevailed. One person, Nelson
Mandela, nurtured the dream in a South African
prison for 27 years, and has not only lived, but is
organizing the dismantling of Apartheid.
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A person in Canada, whose memory we have
come together to honour and be inspired by this
evening, Sheldon Chumir, nurtured the dream that a
Canadian can make a difference. Indeed, we are
sometimes even indifferent to what Canadians can do.
-But Sheldon showed us that an Albertan and a
Canadian can touch people.everywhere in Canada and
beyond. This then must be our task. To speak on
behalf of those who cannot be heard, to bear witness
on behalf of those who cannot testify, to act on behalf
of those who are not only putting their livelihood but,
indeed, their lives on the line. At times such as these,
as the French put it, qui s’excuse, s’accuse —
whoever remains indifferent indicts himself or
herself. A world which will not be safe for
democracy and human rights, will not be safe for
women, for minorities, disabled, disadvantiaged,
whoever they may be. A world which will not be
safe for minorities, women, disabled, or the
disadvantaged, will not be safe for democracy and
human rights. That is Sheldon’s legacy and our
challenge. May this evening be not only an act of
remembrance, which it is, but a remembrance to act,
which it must be.O

Irwin Cotler
Faculty of Law, McGill University,
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SHELDON CHUMIR
Sheldon Chumir was born on December 3rd, '1940.
He attended Central Memorial High in Calgary and the
University of Alberta, where he graduated in Arts and Law.
He was very active on campus, won the Gold Medal in Law
and was the 1963 Rhodes Scholar. At Oxford, he obtained
a Bachelor.of Civil Laws degree.

He returned to Canada to article and further his
knowledge of tax law as a lawyer for the Department of
Justice. In 1971, Sheldon joined the firm now known as
Bennett Jones Verchere. He developed a reputation as one
of Canada’s leading tax lawyers. In 1976, he established his
own law practice which allowed him the freedom to devote
himself to community service and active leadership on
public issues. He was a champion of civil liberties,
founding the Calgary Civil Liberties Association and
Calgary Legal Guidance. He supported public education and
was an advocate of the powerless, many as pro bono
clients. He sought justice for all.

Sheldon was first elected to the Alberta Legislature as
the Liberal representative from Calgary Buffalo in 1986. He
was overwhelmingly re-elected in 1989 and was widely
respected as an informed, dedicated, accessible and
effective representative of the people. Sheldon Chumir died
on January 26, 1992. In order to perpetuate-his memory,
friends of Sheldon Chumir established an essay competition
and a lectureship at his alma mater, the University of
Alberta Faculty of Law. This first lecture was given by
Professor Irwin Cotler in Calgary and Edmonton on
February 9 & 10, 1994.




THE CONSTITUTIONAL
REVOLUTION

“Parliament can do no wrong,” goes the old
English saying, “but it can do several things that
might look pretty odd.” The Israeli legal system has
been constructed on the basis of the principle of
“parliamentary sovereignty,” adopted from England,
according to which the Knesset is “omnipotent.”
“The vital principle to which we hold,” wrote Justice
Menahem Elon of the Israeli Supreme Court, “is that
the validity of a law enacted by the Knesset is not
subject to judicial review. A founding principle of
our democratic system, with its three branches of
government, is that we do not query the acts of the
legislature in enacting its laws.”"

One exception, however, has been created to this
leading principle. The Supreme Court of Israel,
sitting as the High Court of Justice, has held in four
different cases that a law enacted by the Knesset is

void on the grounds that it conflicts with the principle .

of equality in the electoral process.? This case law
relies on grounds that the Knesset itself has declared
in a specific provision of the Basic Law — that the
right of equality shall not be infringed save by a law
enacted by a special majority of 61-members.> The
annulment of the conflicting laws relied primarily on
the technical ground that the laws declared void were
not enacted with this special majority. According to
the “supremacy of parliament” principle, which
underlies this exception, it is understood that a 61
member majority may infringe the principle of
equality by, for example, conferring an advantage
upon the larger political parties in the allocation of
surplus votes, thus violating the principle of “one
person one vote,”*

In the above-mentioned cases, the High Court of
Justice refrained from setting out an express rule
regarding the Court’s power to review the legality of
Knesset laws. Instead, the Court relied on the
absence of any contention to the contrary, i.e., that
it did not have such a power. Nevertheless, it is clear
that the High Court of Justice will respect the power
of the Knesset to enact an “entrenched” provision in
a Basic Law which cannot be overruled by an ordi-
nary majority. This jurisprudence, which stressed that
the rule of law binds the legislator, did not itself give
rise to any divisive conflict between the courts and
the Knesset. Nevertheless, it should be noted that
these decisions, in spite of their limited application,
paved the way for-the development of a constitutional

framework in a country without a written constitu-

tion.

In March 1992, a significant event took place in
the Israeli constitutional arena. The Knesset enacted
two new Basic laws: the Basic Law: Freedom of
Occupation and the Basic Law: Human Dignity and
Liberty.® These laws, which Justice Aharon Barak
termed a “constitutional revolution” and “a constitu-
tion in miniature,”® created a new era in Israeli
constitutional law. They recognized fundamental
rights — freedom of occupation, the right to prop-
erty, the right to freedom, privacy and human dignity
— and provided that these rights could not be
infringed save by legislation which meets certain
specific criteria. This approach, recently affirmed
when the Knesset re-enacted the Basic Law.: Freedom
of Occupation,” imposed restrictions on the power of
the Knesset to pass any law it pleased.
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THE “LIMITATION CLAUSE”
AND “OVERRIDE CLAUSE”

The Israeli constitutional revolution was greatly
influenced by the Canadian Charter of Rights and
Freedoms.® As in the Canadian Charter, “limitation

clauses” and “override clauses” were incorporated in
 Israeli constitutional legislation.” The “limitation
clauses,” which were included in both the Basic
Laws: Human Dignity and Liberty (section 8) and
Freedom of Occupation (section 4), are of special
importance in the newly evolved constitutional
structure. The provisions were intended to place
constraints on future legislation enacted by the
Knesset and thus deviate from the principle of
“parliamentary sovereignty” which has characterized
the Israeli legal system since the establishment of the
State in 1948.

The “limitation clauses” provide that “[t]here
shall be no violation of rights under this Basic Law
except by a law befitting the values of the State of
Israel, enacted for the proper purpose, and to an
extent no greater than required”.’® Unlike the Basic
Law: Freedom of Occupation, the Basic Law.: Human
Dignity and Liberty does not have an entrenching

provision expressly excluding amendment by an

ordinary law of the Knesset. It nevertheless seems
clear that the very inclusion of the “limitation clause”
created a basic law of a superior status: the Knesset
is not empowered to infringe the rights recognized by
the law — in whatever way it sees fit — through its
regular legislation. Still, the precise legal status of
such a Basic Law is open to discussion.

One theory holds that Basic Laws enjoy a special
status due to the fact that they form part of the future
constitution of the state. It has thus been suggested
that a provision in such a law may only be amended
by another Basic Law (even though enacted by a

regular majority) which explicitly affirms the validity

of the amendment notwithstanding any provision of
the original Basic Law being amended.'! A different
approach holds that ordinary legislation may also
supersede a “limitation clause,” provided, however,
that it specifically declares that it is valid despite the
provisions of the Basic Law."?

In my view, the first approach is to be preferred.
It recognizes the absence of an entrenched provision,
thus enabling a deviation from the Basic Law by a
regular majority. At the same time, it requires that
the regular majority express its will in a Basic Law
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affirming its validity notwithstanding the provisions
of the Basic Law being amended. Such a requirement
strengthens the status of a Basic Law marked by a
“limitation clause.” "

In any event, it would appear to be accepted by
the Israeli legal system that the mere existence of a
“limitation clause” prevents the Knesset from infring-
ing, on a whim, the fundamental rights of individ-
uals. The new Basic Laws open the door to judicial
review of statutes to an extent previously unknown in
Israel. Thus, the “limitation clause” makes it possible
for a court to annul a Knesset law if, in its view, it
conflicts with the fundamental rights safeguarded by
the Basic Laws and does not “accord with the values
of the State of Israel” — an imprecise term of
uncertain boundaries. '

In 1994 the Knesset re-enacted the Basic Law:
Freedom of Occupation, primarily with the aim of
incorporating an “override clause” into the legisla-
tion. This provision enables the legislature to enact,
by a special majority, a regular law which will be
valid in spite of the fact that it contradicts the essence
of the Basic Law. Such an “override clause,” which
is also contained in the Canadian Charter,"”® was
included to prevent the importation into Israel of
non-Kosher meat. Briefly, the Israeli Supreme Court
had, in an earlier decision of October 1993, declared
the prohibition on the import of non-Kosher meat to
be contrary to the Basic Law, Freedom of Occupa-
tion, which was-enacted in 1992. In order to over-
come the problem caused by this decision, the “over-
ride clause” was incorporated in the new Basic Law:
Freedom of Occupation, enacted in 1994, which
replaced the 1992 Basic Law. Following the enact-
ment of the Basic Law.: Freedom of Occupation in
1994, the Israeli Knesset enacted the Import of
Frozen Meat Law (1994), which prohibits the import-
ation of non-Kosher meat. The Law was passed by a
special majority of members of the Knesset, as
required by the “override clause” in the

_ aforementioned new Basic Law: Freedom of Occupa-

tion.'®

It should be noted that the Israeli “override '
clause” differs from section 33 of the Canadian
Charter, inter alia, by the fact that in Israel a special
majority is needed in order to overcome the effect of
the Basic Law: Freedom of Occupation. Shortly
before the enactment of this Basic Law in 1994,
Israeli Supreme Court Justice Aharon Barak wrote a
letter to the Chairman of the Knesset’s Judiciary




‘Committee, which was preparing the bill for final
reading. Justice Barak, stating that his letter was
confined to remarks of a judicial character, referred
to the Canadian “override clause” as a possible clause
for adoption by the Knesset. In public discussions it
was mentioned. that the “override clause” is very
rarely used in Canada. It is hoped that the same
restrained approach will be adopted in Israel. .

THE JUDICIARY v. THE
LEGISLATURE

The fact that legislation has not confined the
power to annul laws to a special constitutional court
(such as in France, Germany and Italy) has opened
the gates to a phenomenon-with which Israel is as yet
unfamiliar. That the legislature has been silent
regarding the question of the forum competent to
annul legislation is not considered to preclude judicial
review."” This silence has resulted in a situation
where every court is competent to annul any law
which conflicts with the basic laws relating to
freedom of occupation and human dignity.*®

The constitutional revolution relating to the
annulment of a law which does not satisfy the “limi-
tation clause” was sparked by a decision of the
District Court of Tel Aviv delivered in March 1994,
In this case, the court was considering the Agricul-
tural Sector (Family) Arrangements (Amendment)
Law, which came into force in August 1993. In a
detailed decision, the judge held that the law infringes
upon the right to property (a right recognized in the
Basic Law: Human Dignity and Liberty), since the
creditors would be prejudiced by a provision which
to some extent reduced the power of the court to give
judgment in debt proceedings. “The Amendment
Law,” held the judge, “negates the rights of the
creditors to have their property right in the debt
adjudicated before the court, and subjects them to the
powers of the receiver, a fact which retrospectively
infringes the property rights of these creditors.” In
the view of the judge, the law infringed the principle
of equality by favouring that part of the agricultural
sector to which the provisions of the law applied.

The law was thus found to conflict with the
“limitation clause,” which requires the law to accord
with the “values of the State of Israel,” including the
principle of equality, which is one of its
cornerstones.” In the light of the above, the judge
held that the provisions of the Knesset law are void
“to the extent that they increase the exclusive powers
of the receiver to hear debt proceedings...and negate

the power of the court to consider the same matters.”

From a legal point of view, it is clear that the
decision of the District Court affects only the parties
to the action, and does not constitute a binding
precedent for other cases. However, the case created
a new constitutional situation. For the first time in
Israel, a court has held that a provision of a Knesset
law is void as being contrary to the “values of the
State of Israel.” For the first time in Israel’s legal
system, a court, which was not the Supreme Court,
held that the majority in the legislature had infringed
a fundamental principle of democracy, the principle
of equality — a value-laden term subject to differing
interpretations. Such a ground for the annulment of
a law was unknown to the Israeli legal system prior
to the enactment of the two recent Basic Laws.”
Before the outbreak of the constitutional revolution,
the annulment of a law on the ground that it con-
flicted with the principle of equality would have been
considered inconsistent with the Israeli legal system.
The fact that the first decision to implement the new-
approach was taken by "a District Court, and not by
the Supreme Court, emphasizes the radical and
far-reaching nature of this new legal development.

Even when one recognizes the importance of
judicial review of Knesset legislation, as I do, the
question remains whether it is appropriate that every
court should be able to engage in this process. Such
a decision requires a judicial determination which is
difficult from a legal standpoint and sensitive from a
societal standpoint. This is particularly so where the
matter concerns the annulment of a law on the basis
that it conflicts with principle of equality or another
fundamental human right. In this context, I agree
with the argument that a determination negating the
validity of a law may lead to a real confrontation
between the courts and the legislature. Such a deter-
mination requires the exercise of the highest possible
discretion by a court with a maximum of prestige.

Consequently, it would be desirable to concen-
trate the right to negate a law within the jurisdiction
of the Supreme Court.? It is my submission that the
annulment of Knesset legislation by any court —
Magistrate or District — will create chaos. It would
be difficult to justify, for example, a situation in
which one driver is found innocent because of a
judicial decision that the law in accordance with
which he is being tried is null and void, whereas
another driver, appearing before a judge who deter-
mines that the relevant law is valid, is liable to a
fine.
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The decision of the District Court which negated
a law of the Knesset on the grounds that it infringed
property rights, contrary to the principle of equality,
may open the gates to further judicial decisions over
a wide range of matters, as has occurred in Canada
and the United States. Following this breakthrough,
Israel now faces a new and special constitutional era,
even before the enactment of a written constitution.
In this contest, the courts will play a vital role in the
protection of human rights, while drawing inspiration
from other democratic legal systems, headed by
Canada, which provides the model for the two new
Basic Laws.”

CONCLUSIONS

With the enactment of the Basic Laws in respect
of Human Dignity and Freedom of Occupation, the
State of Israel entered into a new era. Human dignity,
as a broad and all-embracing right which
encompasses the whole range of fundamental prin-
ciples as well as specific rights, has evolved, in
Israel, into a basic right. The climax of the constitu-
tional revolution — which unfolded so quietly, and
without the promulgation of a comprehensive formal
constitution — ensued with the possibility of annul-
ling primary legislation, on the grounds that it was
contrary to the values of the State of Israel. This
formula, which has found expression in the “limita-
tion clause,” is both broad and ill-defined. Indeed, it
is more far-ranging in scope than the mere annulment
of a law which is contrary to any specific constitu-
tional provision.

In addition to their power to annul specific laws,
the Basic Laws have far-reaching implications for the
interpretation of existing legislation and the de-
limitation of the authority of governmental agencies.
In a recent line of decisions, the Israeli Supreme
Court has elucidated the properties of the Basic
Laws. The Court has held that under the terms of the
Basic Law: Human Dignity and Liberty, human
dignity means the right of a person to his life, and
the right of his relatives, after his death, to inscribe
non-Hebrew characters on his tombstone, if they see
fit.?* Similarly, it has been held that courts must be
mindful of human dignity and freedom and only in
rare and exceptional cases should they order a person
suspected of having committed a criminal offence to
be held in prison until the conclusion of proceedings
against him.? Overly stringent regulations in the field
of the execution of judgments against debtors were
found to operate within the ambit of human rights and
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were annulled.? The right to freedom of movement,
which is recognized in the Basi¢c Law, caused the
Supreme Court to hold that an order restricting the
right of a person to leave the country on the grounds
of a debt is justified only in special cases.?”” The court
has also held that the Basic Laws should guide IDF
officers in the exercise of their military powers in
territory subject to the control of the State of Israel,
i.e. Judea, Samaria and the Gaza Strip, despite the
fact that formally, the Basic Laws apply only within
the territory of the State of Israel proper.?

Recognition of human rights in the Basic Law:
Human  Dignity and Liberty is general and
all-embracing, and may even evolve into a substitute
for a constitution which expressly addresses basic
rights such as equality or freedom of expression.
Human dignity can encompass equality before the
law, freedom of expression and assembly, the right
to due process and more. The Knesset is debating a

. detailed bill for a charter of basic human rights which

expressly refers to these rights.” However, in the
light of conflicting political views, particularly over
freedom of religion, it is doubtful whether this bill
will be enacted. Thus, it may be expected that the
Israeli Supreme Court will interpret the existing Basic
Laws in such a way as to incorporate within them the
entire spectrum of fundamental human rights.

In any event, in enacting the new Basic Laws,
the State of Israel has joined the family of nations
which believe that limitations must be set on the right
of a majority to derogate from fundamental human
rights. In interpreting these Basic Laws, the Israeli
judiciary will rely on the fact that the State of Israel
is Jewish and democratic and is committed to equality
for all its citizens, Jewish and non-Jewish alike. The
Israeli courts will draw upon the wisdom of other
legal systems which have allotted to the concept of
human dignity its rightful place at the head of the
hierarchy of human rights.

The repeal of legislation on the basis that it does
not respect basic values or impair human rights more
than necessary in a democratic society is an accepted
concept in Canada, the United States, Germany and
other states. In Israel it is still too early to say how
the constitutional revolution will be adhered to when
put into practice. The incorporation of the
“notwithstanding clause” in the Basic Law: Freedom
of Occupation (1994)° is the Parliament’s first
reaction to the new reality that it now enjoys limited
supremacy.




In an illuminating book recently published,
Justice Aharon Barak of the Israeli Supreme Court
describes the constitutional revolution, explaining that
“[i]n the past, human rights were subject. to the laws.
Today, the laws are subject to human rights.”*! This
new reality, under which the Parliament can do
wrong, would have to be followed by a development
of constitutional remedies. Unlike the Canadian
Charter, the Israeli new Basic Laws do not include
any specific provision relating to the force or effect
of a law which has been declared by the Court to be
unconstitutional ,*

Still, it could be submitted that the Israeli courts
can declare a law to be void. Such power can be
implied from a specific limitation mentioned in the
Basic Laws which relate to legislative power. Such a
limitation is exemplified by the “limitation clauses”
in the new Basic Laws. It is within the powers of the
courts to declare a law to be void ab initio or void ex
nunc, from the time of the judicial decision. The
Israeli court can, in my opinion, follow the Canadian
approach, and suspend. the entering into force of the
nullity declaration.® The Israeli courts can also read
into the law provisions which will abolish its
unconstitutionality, instead of reading down the law.

All possible practices under which a law would
be struck down only as a last resort, are highly
advisable in the first stages of a constitutional
revolution. It can be foreseen that the Israeli Supreme
Court will enter into the new era with caution and
respect for the Legislature, without overlooking
human rights which are the basic element of a
constitutional democracy.O

Zeev Segal
Senior Lecturer in Law, Faculty of Social Sciences,
Tel Aviv University. :

The abbreviations mentioned in this article
are used in the Israeli legal system:

LS.l..  Laws of the State of Israel (Official
Translation into English).

H.C.J.. Israeli Supreme Court sitting as a
High Court of Justice.

P.D.. Piskei Din (Hebrew) (Supreme Court
Judgments).

SH.. Sefer Hahukim (Hebrew) Laws of
the Israeli Parliament (the Knesset).
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Part | of the Constitution Act, 1982, being
Schedule B to the Canada Act 7982 (U.K), 1982,
c. 11 [hereinafter the Charter].

The limitations provisions in the Israeli Basic Laws:
Human Dignity and Liberty {section 8) and Freedom
of Occupation {(séction 4), were somewhat
influenced by section 1 of the Canadian Charter.
The Canadian provision, which was mentioned in
the Israeli parliamentary debates, states as follows:

1. The Canadian - Charter of Rights and
Freedoms guarantees the rights and
freedoms set out in it subject only to such
reasonable limits prescribed by law as can
be demonstrably justified in a free and
democratic society.

Similarly, the "override clause” in the Basic Law:
Freedom of Occupation {1994) (section 8}, was
drafted under the influence of section 33 of the
Canadian Charter, which provides that:

33(1) Parliament or the legislature of a prov-

ince may expressly declare in an Act
of Parliament or of the legislature, as
the case may be, that the Act or a
provision thereof shall operate not-
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12.

13.

withstanding a provision included in
section. 2 [fundamental freedoms] or
sections 7 to 15 [legal and equality
rights] of this Charter.

(2} An Act or a provision of an Act in respect
of which a declaration made under this
section is in effect shall have such oper-
ation as it would have but for the provi-
sion of this Charter referred to in the
declaration.

The "limitation clauses," which are similar in both
Basic Laws, should be read in the spirit of the new
provision incorporated in the Basic Law: Human
Dignity and Liberty, which was amended by a
provision of the Basic Law: Freedom of
Occupation (1994). The latter legislation inserts
the same provision in both Basic Laws, which is
entitled "basic principles.” The provision reads as
follows:

Fundamental human rights in Israel are
founded upon recognition of the value of
the human being, the sanctity of human
life, and the principle that all persons are
free; these rights shall be upheld in the
spirt of the principles set forth in the
Declaraiton of the Establishment of the
State of Israel.

The Declaration of the Establishment of the State
of Israel (14 May 1948), proclaims, inter alia, that
"THE STATE OF ISRAEL... will foster the develop-
ment of the country for the benefit of all its inhab-
itants; it will be based on freedom, justice and
peace as envisaged by the prophets of Israel; it
will ensure complete equality of social and political
rights to all its inhabitants irrespective of religion,
race or sex; it will guarantee freedom or religion,
conscience, language, education and culture...".

It is evident that by the incorporation of the new
provision the principles of the Declaration of

Independence merge with the reference to "the

values of the State of Israel" in the limitations
clauses.

See A. Barak's articles, supra note 6.

M. Elon, "Constitution by Legislation: The Values
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Basic Law: Human Dignity and Personal Freedom"
(1993) 17 Tel/ Aviv Univ. L. Rev. 659 at 684
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A total of nine Basic Laws have been enacted in
Israel since 1958. These Laws, which relate, inter
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the judiciary, do not contain "limitation clauses."
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parliament, Basic Laws will one day form the
constitution of the State of Israel. For reviews of
the structure of Israeli constitutional law prior to
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in Israel which make specific reference to Israel’s"
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See supra note 8.

See especially section 8 of the Basic Law,
Appendix 2.
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appropriate forum for constitutional scrutiny in the
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review of statutes sirice the decision in Marbury v.
Madison, 5 U.S. (1 Cranch) 137 (1803). For an
argument that a similar lacuna in Israeli basic laws
does not preclude judicial review see |. Zamir,
"Judicial Review of Statutes" (1993) 1 Mishpat
Umimshal 395 at 408-410. This approach is open
to debate. When a -Basic Law or Charter of Rights
is amended in modern times, when questions of
judicial review are under discussion, it seems
highly advisable that the legislature should express
its will explicitly. Nevertheless, in my opinion,
judicial. review remains possible because of the
existence of express limitations on legislative
power, such as those found in a "limitation
clause.”

See |. Zamir, ibid. at 408-410. The question of the
validity of a law may arise in a lower court —
Magistrate or District — where the contention is
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competently brought before the court. Such an
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an "indirect attack” as the validity of the law is
not the primary cause of the legal proceedings. A
direct attack on the constitutionality of a law of
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legal proceeding, may be initiated in a petition to
the Supreme Court of Israel sitting as a High Court
of Justice. Such a quest for judicial review may be
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fIsrael) Ltd.) v. Givat Yoav. Unreported (16 March
1994), Judge Henia Stein, District Court of Tel
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Supreme Court is hearing the appeal in a special
panel of nine Justices (out of 14 Justices who are
members of the Court). The Israeli Supreme Court
sits usually in a panel of three Justices.
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political consensus. The principal areas of dispute
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APPENDIX 1

Basic Law: Human Dignity and Liberty’
[As Amended by Basic Law: Freedom of Occupation (1994)]

1.  Fundamental human rights in Israel are
founded upon recognition of the value of the human
being, the sanctity of human life, and the principle
that all persons are free; these rights shall be
upheld in the spirit of the principles set forth in the
Declaraiton of the Establishment of the State of
Israel.!

1A. The purpose of this Basic Law is to protect
human dignity and liberty, in order to establish in a
Basic Law the values of the State of Israel as a
Jewish and democratic state.

2. There shall be no violation of the life, body
or dignity of any person as such.

3. There shall be no violation of the property of
a person.

4.  All persons are entitled to protection of their
life, body and dignity.

5.  There shall be no deprivation or restriction of
the liberty of a person by imprisonment, arrest,
extradition or by any other manner.

6.(a) All persons are free to leave Israel.’

(b) Every Israel national has the right of entry
into Israel from abroad.

7.(a) All persons have the right to privacy and to
intimacy.

(b) There shall be no entry into the private
premises of a person who has not consented
thereto.

(c) No search shall be conducted on the private
premises or body of a person, nor in the body or
belongings of a person.

(d) There shall be no violation of the secrecy of
the spoken uttterances, writings or records of a
person. '

8.  There shall be.no violation of rights under
this Basic Law except by a Law befitting the values
of the State of Israel, enacted for the proper
purpose, and to an extent no greater than required,

CONSTITUTIONAL FORUM CONSTITUTIONNEL

or by regulation enacted by virtue of express
authorization in such law.

9.  There shall be no restriction of rights under
this Basic Law held by persons serving in the Israel
Defence Forces, the Israel Police, the Prisons
Service and other security organizations of the
State, nor shall such rights be subject to conditions,
except by virtue of a Law and to an extent no
greater than required by the nature and character of
the service.

10. This Basic Law shall not affect the validity of
any law (din) in force prior to the commencement
of the Basic Law.

11. All governmental authorities are bound to
respect the rights under this Basic Law.

12. This Basic Law cannot be varied, suspended
or made subject to conditions by emergency
regulations; notwithstanding, when a state of
emergency exists, by virtue of a declaration under
section 9 of the Law and Administration Ordinance,
5708-1948, emergency regulations may be enacted
by virtue of said section to deny or restrict rights
under this Basic Law, provided the denial or
restriction shall be for a proper purpose and for a
period and extent no greater than required.

Yitzhak Shamir, Prime Minister
Chaim Herzog, President of the State

‘Dov Shilansky, Speaker of the Knesset

* Passed by the Knesset on the 12th Adar Bet, 5752
(17th March, 1992) and published in Sefer HaChukkim
No. 1391 of the 20th Adar Bet, 5752 {25th March,
1992); the Bill and an Explanatory Note were published in
Hatza’ot Chok, No. 2086 of 5752, p.60.

The Basic Law was amended in March 1994 (Sefer Ha-
Chukkim of 6754, p.90); the amendment is incorporated
in the present text.

1. For the official English text of the Declaration of
the Establishment of the State of Israel, see LSI,
vol, 1, p.1.

Translation from the Hebrew and notes prepared
by Deputy Attorney General Shlomo Guberman and
Dr. Carmel Shalev, March 1994.




APPENDIX 2A

Basic Law: Freedom of Occupation (1992)™
[Repealed by the Basic Law: Freedom of Occupation (1994)]

1.  Every citizen or resident of the state may
engage in any occupation, profession or business;
this right shall not be restricted save by statute, for
a worthy purpose and for reasons of the public
good.

2.  If the engagement in an occupation is
conditional upon receiving a license, the right to a
license shall not be denied except according to
statute and for reasons of state security, public
policy, public order and health, safety, the
environment, or safeguarding of public morals.

3. All governmental authorities are obligated to
respect the freedom of occupation of every citizen
or resident.

4.  Emergency regulations shall not have the
power to amend, temporarily suspend or place
conditions on this Basic Law.

5.  This Basic Law shall not be amended save by |
a Basic Law enacted by a majority of Knesset
members.

6.  Legislative provisions that were in force prior
to the coming into force of this Basic Law, and
which contradict its provisions, shall remain in
force for.two years from the date on which this
Basic Law comes into force; however, the aforesaid
provisions shall be interpreted in the spirit of this
Basic Law.

*x Enacted by the Knesset on 28th Adar A, 5752 (3
March 1992). The Bill and explanatory comments
were published in H.H. 2096, of 17th Tevet 56752
{12 December 1991), p. 102. The Law was
published in Sefer Hachukkim No. 1387 of 7th
Adar B, 5752 (12 March 1992).
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APPENDIX 2B

Basic Law: Freedom of Occupation™

1.  Fundamental human rights in Israel are
founded upon recognition of the value of the human
being, the sanctity of human life, and the principle
that all persons are free; these rights shall be
upheld in the spirit of the principles set forth in the
Declaration of the Establishment of the State of
Israel.!

2. The purpose of this Basic Law is to protect
freedom of occupation, in order to establish in a
Basic Law the values of the State of Israel as a
Jewish and democratic state.

3. Every Israel national or resident has the right
to engage in any occupation, profession or trade.

4. There shall be no violation of freedom of
occupation except by a Law befitting the values of
the State of Israel, enacted for a proper purpose,
and to an extent no greater than is required, or by
regulation enacted by virtue of express
authorization in such Law.

5. All governmental authorities are bound to
respect the freedom of occupation of all Israel
nationals or residents.

6.  This Basic Law shall not be varied,
suspended or made subject to conditions by
emergency regulations.

7.  This Basic Law shall not be varied except by
a Basic Law passed by a majority of the members
of the Knesset.

8. A provision of a Law that violates freedom of
occupation shall be of effect, even though not in
accordance with section 4, if it has been included in
a Law passed by a majority of the members of the
Knesset, which expressly states that it shall be of
effect, notwithstanding the provisions of this Basic
Law; such Law shall expire four years from its
commencement unless a shorter duration has been
stated herein.

9.  Basic Law: Freedom of Qccupation? is hereby
repealed.
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10. The provisions of any enactment which,
immediately prior to this Basic Law would have
been of effect but for this Basic Law or the Basic
Law repealed in section 9, shall remain in effect
two years from the commencement of this Basic
Law, unless repealed earlier; however, such
provisions shall be construed in the spirit of the
provisions of this Basic Law.

11. In Basic Law: Humen Dignity and Liberty?:

(1) Section 1 shall designated 1A and shall be
preceded by the following section:

1. Fundamental human rights in Israel
are founded upon récognition of the
value of the human being, the sanctity |
* of human life, and the principle that all
persons are free; these rights shall be
‘upheld in the spirit of the principles set
forth in the Declaration of the
Establishment of the State of Israel.

- (2) At the end of section 8, the following
shall be added: "or by regulation enacted by
virtue of express authorization in such Law."

Yiizhak Rabin, Prime Minister
Ezer Weizman, President of the State

Shevah Weiss, Speaker of the Knesset

*** Passed by the Knesset on the 26th Adar 5754 (9th
March 1994) and published in Sefer Ha-Chukkim No.
1454 of the 27th Adar 5754 (10th March 1994), p.90;
the Bill and the Explanatory Notes were published in
Hatza’ot Chok No. 2250 of 5754, p.289, and No. 2227
of 5754, p.128.

Translation from the Hebrew and notes prepared by
Deputy Attorney General Shiomo Guberman and Dr.
Carmel Shalev, March 1994,

1. For the official English text of the Declaration of
the Establishment of the State of Israel, see LS|,
vol.1, p.1.

2. This Basic Law: Freedom of Occupation repeals

and replaced the former Basic Law on freedom of
occupation, enacted in 1992 (Sefer Ha-Chukkim of
5752, p.114).

3. The Basic Law includes an amendment to Basic
Law: Human Dignity and Liberty, enacted in 1992.
(Sefer Ha-Chukkim of 5752, p.150).




INTRODUCTION

Like most aspects of the modern Canadian
welfare state, the publicly funded health care system
is under ever increasing strain. Canadians’ near
universal equation of health with access to medical
services in the event of illness, thie emphasis on the
delivery of services by physicians and in-hospital
settings, growing health insurance plan and hospital
revenue shortfalls, and the pressure on governments
to reduce spending, have contributed to the current
situation.! These problems have in turn fuelled
renewed debate over the merits of the national
medicare system, with some commentators suggesting
that the Canada Health Act and the system as a
whole need to be overhauled to allow for more
private activity and greater competition in the
delivery of services.’

Successive federal health ministers have,
" however, held firm in their defence of the existing
single-payer . model, and have threatened to cut
federal transfers to provinces sanctioning practices
perceived to be at odds with the Canada Health Act
principles of accessibility and universality. Most
recently, the federal government’s determination to
forestall any movement towards a two-tier health care
system has prompted Health Minister Diane Marleau
to threaten to penalize Alberta and British Columbia
for permitting extra-billing and the operation of
private health clinics in those provinces. In Marleau’s
words: “Canadians do not want -cash-register
medicine — with or without an express line.”*

Against this background, the following comment
will consider what legislative or constitutional limits
now exist on governments’ ability to regulate private,

or for-profit, health care in Canada. To this end, the
paper will first describe the evolution of the Canadian
health care system from an essentially private to a
largely public one over the past fifty years. Second,
it will discuss the Canada Health Act and its impact
on the provision of private health care services.
Third, it will consider whether governments can
restrict the provision of private health services if a
right to health care is recognized under section 7 of
the Canadian Charter of Rights and Freedoms.” On
the basis of this review, the paper will conclude that,
regardless of whether a Charter right to health is
found, the major constraint on governments’ ability
to restrict private health care services is a political
rather than a legal one.

THE EVOLUTION OF THE
NATIONAL HEALTH
INSURANCE SYSTEM

In his book on the Canadian health insurance
system,® Malcolm Taylor describes the origins of the
present system and the methods of paying physicians
in the pre-medicare era:

In private practice, prior to any form of
prepayment, the medical practitioner billed
his patients on a fee-for-service basis, taking
into consideration the presumed “intrinsic”
worth of the medical “act” and, in many
cases, also the patient’s ability to pay ... As
the provincial medical associations became
more involved with fee issues, their “tariff”
committees developed standardized fee
schedules as guidelines or “minimum sug-
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gested fees” for an ever-increasing range of
procedures.”

From the 1930s onwards, a growing number of
commercial insurance companies introduced medical
insurance policies, using these fee schedules as a
basis for their indemnity rates. The privite plans
generally provided for reimbursement at less than the
official tariff, and for a fixed deductible before the
insurance took effect. During the same period,
physicians came together in a number of provinces to
introduce their own competing profession-controlled
prepayment plans. Under these plans, in contrast to
the commercial regimes, participating physicians
accepted the plan’s reimbursement as payment in full,
so that subscribers effectively enjoyed. 100 percent
coverage.® As Taylor recounts, by the second world
war, the Canadian medical establisfiment had fully
approved the principles of health insurance. In 1943,
the Canadian Medical Association formally endorsed
the idea of a national health insurance plan, although
it envisioned the role of government as limited to
subsidizing the premiums of those who could not
afford to make their own payments to the voluntary
agencies.®

‘ Thus, when the Royal Commission on Health

Services, chaired by Justice Emmett Hall, was
established in December 1960, the notion of health
insurance as a means of facilitating individual access
to health care was well established in Canadian
thinking. As Taylor notes, by 1965 almost five
million Canadians were insured to some degree under
commercial insurance policies, and over 5.6 million
were covered under physician-sponsored or approved
plans.'

The Report'’ and Recommendations of the Hall
Commission did not seriously question the insurance
model as the appropriate vehicle for ensuring univer-
sal access to health care."” What was different in the
Hall Commission recommendations was the proposal
that administration of health insurance plans be taken
over from the private sector by provincial govern-
ments, and that the plans be fully and universally
subsidized by federal and provincial governments,
rather than paid for through individual subscrip-
tions. " '

The Hall Commission recommendations for the
creation of a government sponsored national health
insurance plan, meeting conditions of comprehensive-
ness, universality, public administration and portabil-
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ity, were implemented in the national Medical Care
Act which came into force in December 1966." All
of the provinces and territories adopted health insur-
ance plans, meeting the conditions of the Medical
Care Act, and thereby became eligible for federal
financial contributions over the next six years. In
order to do so, each of the provinces displaced pre-
existing physician-sponsored or private insurance
plans, although an effort was made in some provinces
to integrate non-profit plans into the new system. '

In essence, the Hall Commission and the Medical
Care Act entrenched a national public health care
system based upon a private insurance model. All
Canadians became policy holders in a nationalized
health insurance plan, with premiums paid through
the tax system instead of directly, and with a general
assumption that services would continue to be
provided by individual physicians who would simply
be reimbursed by the provinces instead of by
profession-controlled or commercial insurers.
Physicians also expected that they would continue to
be reimbursed on a fee-for-service basis, at tariffs set
largely by them, thereby preserving a significant
degree of professional and economic independence
from governments — now occupying the dual role of
regulator and insurer.

THE CANADA HEALTH ACT
AND ITS IMPACT ON THE
PROVISION OF PRIVATE
HEALTH CARE SERVICES

In principle, the Medical Care Act and the
Hospital Insurance and Diagnostic Services Act," its
companion legislation in relation to hospital services,
had established a system of free and universal health
care throughout Canada by the early seventies. By the
early 1980s, however, extra-billing by physicians and
the imposition of user fees by hospitals had become
widespread. These practices were viewed by the
federal government and by the public alike as threat-
ening the basic principle that all Canadians should
have access to the health care system, irrespective of
individual ability to pay. In 1984, the federal govern-
ment responded by enacting the Canada Health Act,
which added the criteria of “accessibility”"” to pre-
existing federal requirements that provincial health
insurance plans be comprehensive,'® universal,"
portable,? and publicly administered,? in order to be
eligible for federal cash contributions.?




The accessibility criterion under section 12 of the
Act was designed to eliminate extra-billing by
physicians and the imposition of hospital user
charges. Provinces which allowed such practices
were, by virtue of section 18 (with respect to extra-
billing)® and - section 19 (with respect to user
charges),* disentitled to receipt of the full federal
cash contribution towards provincial health insurance
costs pursuant to the Established Programs Financing
Aa®

What the Canada Health Act prohibits, therefore,
is not the provision of private health care services per
se. Rather the provinces are prevented, under threat
of losing federal funds, from permitting health care
providers to bill patients directly for amounts over
and above what they receive for such services under
provincial health insurance plans. Similarly, hospitals
may not be allowed to impose outpatient fees, or
other user charges, directly on patients for use of
insured hospital services.

In short, the Canada Health Act does not
regulate health care providers directly, but simply
dictates the terms upon which federal cash transfers
to the provinces will occur. As such, the legislation
does not prevent private, or for-profit, institutional
providers from delivering, and being reimbursed for,
provincially insured health services, so long as extra-
billing of patients is not involved. Nor does the Act
prevent the provinces from allowing private health
care providers, whether individual or institutional, to
operaie outside the state subsidized health care
system.

That is, health care providers may opt out of
provincial health insurance plans altogether, and bill
patients directly for the full cost of services provided,
without any penalty being imposed on the province
under section 18 of the Acr. In these cases patients
must also be ineligible for reimbursement under
provincial health insurance plans, in order to avoid
the ban on extra-billing under section 18. Finally, the
Canada Health Act does not preclude private insurers
from supplementing provincial health insurance plans,
by insuring supplementary or non-insured services at
an additional cost to the subscriber-.

THE CHARTER AS A BARRIER
TO GOVERNMENT LIMITS ON
PRIVATE HEALTH SERVICES

As discussed above, the provision of private, or
for-profit, services is permissible under the current
legislative framework so long as it does not amount
to extra-billing. The guestion which remains is
whether the Charter places any limits on
governments’ ability to impose further restrictions, or
even to prohibit altogether, the provision of private
health care in Canada.

_Aside from the statutory conditions of accessibil-
ity and universality set out under the Canada Health
Act, a credible claim can be made that section 7 of
the Charter guarantees a constitutional right to health
care. In practical terms, a right to life and to security
of the person is meaningless without access to health
care, both in a preventive sense, and in the event of
acute illness. The Law Reform Commission of
Canada recognized this in suggesting, in its Working
Paper on Medical Treatment and Criminal Law, that
“the right to security of the person means not only
protection of one’s physical integrity but the provi-
sion of necessaries for its support.”?%

With the advent of medicare, Canadian citizens
and Canadian governments alike have come
increasingly to perceive free and universal health care
as a basic right of citizenship.” As Justice Wilson
stated in her decision in Stoffman v. Vancouver
General Hospital: “...government has recognized for
some time that access to basic health care is
something no sophisticated society can legitimately
deny to any of its members.”?® An interpretation of
the section 7 right to “life, liberty and security of the
person” that includes a right to health care reflects
the broader social context in which the Charrer was
adopted — the background against which the Supreme
Court has argued the Charter must be understood.?
This reading of section 7 is also consistent with, and
to some extent dictated by, Canada’s extensive
international human rights commitments in the area of
social and economic rights, including in the area. of
health.*!

If the argument that section 7 of the Charter
guarantees a right to health is accepted, however, it
is unlikely to entail more than an individual right to
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basic and medically necessary care. In other words,
the right, if it is found to exist, is likely to extend
only to the actual person whose life, liberty or
security of the person is threatened by a deprivation
of care, and not to the individual or institution
seeking to provide the care which is sought.
Furthermore, and particularly in light of the access-
ibility and comprehensiveness of the current public
system, it is unlikely that a right to health care would
be read so expansively as to entitle an individual to

demand unlimited freedom of access to services or to °

choice of providers, free from any restrictions. In
other words, it is unlikely that section 7 could be
successfully invoked to challenge existing provisions
of the Canada Health Act, or to challenge further
restrictions on access to private health care services,
on the grounds that such restrictions amount to a
deprivation of the right to health care.

Supreme Court jurisprudence also suggests that
Charter rights of institutional providers of private
health care services will be limited. In its decision in
Irwin Toy Ltd. v. Québec (A.G.), the Supreme Court
held that section 7 of the Charter protects only the
rights of human beings, and not of corporate and
other artificial entities. Based on a reading of the
legislative history of section 7, the Court also rejected
the claim that property-related rights, or economic
rights of a corporate/commercial nature, are entitled
to constitutional protection.* It is therefore unlikety
that institutional providers of private health care
service will enjoy independent constitutional protec-
tion. Thus it can be imagined that government restric-
tions or outright prohibitions of for-profit activities by
institutional providers of private health care services
would be constitutionally unobjectionable.

In the case of individual providers of private
health services, potential Charter claims also appear
weak. In Wilson v. Medical Services Commission,™
the appellants challenged the validity of the British
Columbia Medical Services Act Regulations,® which
enabled the province to restrict the type and
geographic locations of doctors’ practices covered by
the provincial health insurance plan, through the
allocation of practitioner billing numbers. In its
decision, the British Columbia Court of Appeal
invalidated the B.C. regulations on the grounds that
“denying doctors the opportunity to pursue their
profession falls within the rubric of ‘liberty’ as that
word is used in section 7.”% In response to the
suggestion that the appellant’s claim involved a
purely economic interest, the Court of Appeal main-
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tained: “[d]enial of the right to participate under the
plan is not the denial of a purely economic right, but
in reality is a denial of the right of the appellants to
practise their chosen profession within British
Columbia.”¥

The soundness of the Court of Appeal’s
conclusion in the Wilson case was put into doubt by
Justice Lamer’s concurring judgment in Reference Re
ss. 193 and 195.1(1)(c) of the Criminal Code.*® In his
decision, Justice Lamer argued that while the non-
economic or non-pecuniary aspects of work are
important to the individual, the rights under section
7 do not extend to the right to exercise one’s chosen
profession.® On the basis this reasoning, in contrast
to the Court of Appeal’s approach in Wilson,
restrictions imposed by governments on the ability of
individual health care providers, whether physicians
or otherwise, to provide private health care services
would not be subject to section 7 review.

Even if claims on behalf of individual or
institutional providers of private health care services
were to succeed under section 7, it would remain
open to the government to attempt to justify any
deprivation of these rights under section 1 of the
Charter. In McKinney v. University of Guelph,®
Justice LaForest suggested that the courts should
apply the Oakes*' test with a greater degree of
circumspection in areas outside the field of criminal
law, where legislative decisions are based on “a mix
of conjecture, fragmentary knowledge, general
experience and knowledge of the needs, aspirations
and resources of society, and other components,”*
Citing his decision in R. v. Edwards Books and Art
Lid. ,® Justice LaForest also proposed that where, in
attempting to protect the rights of one group the
legislature imposes burdens on the rights of another,
it “must be given reasonable room to manoeuvre to
meet these conflicting pressures.”*

In order to justify restrictions on the section 7
rights, if any, of individual and institutional providers
of private health care services, it would therefore be
open to the government to argue that maintenance of
a single-payer system is necessary in order to safe-
guard the integrity of the existing Canadian health
care system. This argument was made at length in

.debates preceding the adoption of the Canada Health

Act,® and support for it can also be found in more
recent discussions on this issue, which reject the
privatization of health care as a threat to the preser-
vation of a high quality and universally accessible




health care system for all Canadians, irrespective of
individual ability to pay.* As Justice LaForest’s
reasoning in the McKinney case suggests, given the
complexities and the difficult balancing of competing
public and private interests involved in this area, it is
likely that the courts will grant governments consider-
able latitude in reviewing their health policy choices
under section 1.

CONCLUSION

In conclusion, although it can be argued that
section 7 of the Charter includes a right to health
care, it is unlikely that the courts would interpret
such a right as extending constitutional protection to
those seeking to provide services unhindered by
government regulation. It would therefore be open to
the provinces, pursuant to their jurisdiction in relation
to health under sub-sections 92(7), (13) and (16) of
the Constitution Act, 1867,* to restrict or to entirely
prohibit the provision of private health care ser-
vices.*

It would be difficult for the federal government
to support similar, direct, legislative restrictions on
providers of private health care services under the
federal peace, order and good government power.*
However, pursuant to its spending power, the federal
government could attempt to achieve this result by
modifying the terms of the Canada Health Act.*® In
the same way as it now requires that provincial health
insurance plans be comprehensive, universal,
portable, publicly administered and accessible, the
federal government could insist that the provinces
prohibit private health services as a condition for
receiving federal financial support towards provincial
health insurance plans.

" As described in the first part of the paper, the
creation of a national, state sponsored, health
insurance regime in the late 1960s illustrates the
federal and provincial governments’ ability to
regulate, even to the point of eliminating, private
health services. As in the case of the Canada Health
Act, adopted two decades later, the primary obstacle
facing governments in their regulation of private
health services remains a political, and not a legal,
one. Those who believe that maintaining the current
- single-payer system is fiscally irresponsible, poor
health policy, or contrary to the health interests of
Canadians, will therefore have to look beyond the
Charter for .support for greater privatization of the
Canadian health care system.Q

Martha Jackman
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INTRODUCTION

No leader, no man whatever his dedication
to his country and his party may be, can
ever march forth, facing the foe, if he is
afraid that there is someone behind him who
is interfering directly or indirectly.'

Diefenbaker would hate this article, for its
purpose is to do exactly what “Dief the Chief” feared
and loathed — to interfere.

One of the difficulties Canadians have with
proposals for reforming the political system is an
inability to visualize how different Canada would be
if such proposals became law. I intend to address this
problem by presenting electoral and Senate reform
proposals based upon the bicameral parliament of the
Federal Republic of Germany and utilizing statistics
from the Diefenbaker years, a period which I have an
academic interest in.

“Designing electoral systems,” Irvine observes,
“has become a cottage industry.”? The same could be
said of Senate reform proposals. Both have been held
up as panaceas, but the former would be easier to
achieve because it lies within the purview of
Parliament (although it would require broad party and
public support).? Senate reform, requiring amendment
of the constitution, is more difficult, as the failure of
the Meech Lake and Charlottetown Accords indicate.

To many readers I may appear to be .deaf to

Livingston’s admonition that it is impossible for some -

to make an analytical distinction between the instru-
mentalities of federalism and the federal nature of the
society they were designed to preserve and protect.*
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However, please remember that this essay is intended
to be illustrative, not prescriptive.

A CANADIAN BUNDESTAG?

The German lower house — the Bundestag — is
one of the most equitably elected representative
chambers. Germany’s hybrid post-Second World War
electoral law is combines features of the British
Westminster model and European PR (proportional
representation).” However, in adapting this mode of
selecting governments to the Canadian context, two
assumptions have been made.

First, I have assumed a House of Commons with
530 MPs, a degree of representation similar to more
populous G-7 democracies. Support for such
remodelling would be hard to achieve, especially in
times of economic recession, fiscal restraint, and
public cynicism. But one should recall the words of
Sir John A. Macdonald: “I was perhaps singular in
opinion, but I thought it would be well to commence
with a larger representation in the lower branch.”®

To avoid depersonalizing the relationship
between electors and elected, half of the MPs are
elected under the simple plurality system, in 265
single member constituencies. The candidate who
receives a relative, rather than an absolute, majority
— “first-past-the-post” — wins.” Therefore, the
actual 1957-1965 election outcomes presented in
Table One were taken to be the results for only one-
half of the House of Commons.

Under-representation of the parties is corrected
by adding another 265 MPs elected by PR. This
topping-up ensures that representation corresponds to




the parties’ proportions of the popular vote.® Thus a
voter would cast two ballots, one for a candidate to
represent the constituency, and a second for a party
from whose list of candidates are elected MPs to
represent the province. However, it is the second
ballot which determines party strengths for the entire
House of Commons, rather than for only half the
membership.’

It is at this point that we come to my second
assumption: that voters’ recorded loyalties extend to
this second ballot. Thus a vote for a party’s candidate
‘in the 1957-1965 elections is taken to indicate a
second vote for that party nationally. Ticket-splitting
is uncommon among the two main German parties,
but it is an option ‘whereby a voter can support one
party’s candidate locally and a different party nation-
ally.'® Thus the results presented in Table Two are
indicative, not definitive.

The total number of second votes cast for all
parties are added to produce an aggregate national
vote, which is divided by the number of seats
available plus one to produce a quota — the number
of votes needed to win a seat. This quota is then
divided into the national vote total for each party to
determine the minimum number of seats each is
entitled to. Any remaining seats are allocated through
the highest average system, i.e., the first leftover seat
is allotted to the party with the highest national total,
that party’s total being divided by two. This process
continues until all remaining seats are distributed.'! In
order to avoid a fractionalization of the party system,
a party must poll five percent of the national popular
vote or win three constituencies before being eligible
for the proportional allocation of seats.”?> Thus this
electoral system favours parties that gain widespread
or concentrated support. The five percent/three
constituency hurdle is a handicap on fringe or extre-
mist parties, not on regional protest movements. '

The aforementioned process is repeated for each
party separately in order to allocate their seats to
each province. The national vote total for a party is
divided by the total number of seats it is entitled to
plus one to produce another quota. This quota is
divided into that party’s provincial vote totals to
determine the minimum number of seats each
province is entitled to. The first leftover seat is
allotted to the province with the highest provincial
vote total, that total being divided by two, and the
process continues until all the party’s remaining seats
are assigned.' ;

Ontario and Quebec benefit most under this
method, which could cause the Western and Atlantic
provinces to resist such an electoral system.
Furthermore, the representation to which a province
is entitled is not fixed according to population. It is
a function of a province’s share of the popular vote
and is, therefore, in direct proportion to votes cast.
A province with a lower voter turnout vis-a-vis other
provinces would suffer a reduction in the number of
seats to which it is entitled. Since voting equals
power, a province would have a great incentive to get
its citizenry out to vote."

The number of constituency seats a party won in
a province would then be subtracted from the number
of seats to which the party is entitled to in order to
give the number of MPs elected from the party list.'®
Furthermore, should a party win more constituencies
than the total number of seats to which it is entitled,
no MPs would be elected from the list and that
fortunate party is allowed to retain the extra seats."”
As indicated in Table Two, the size of the House of
Commons would vary because of these additional
seats.'® In Germany this is a rare occurrence, but in
Canada it might be a regular event which might also
contribute to the slight over-representation of the two
old parties." ‘

Proponents argue that it would be easier for
parties to build local campaign organizations and
attract qualified candidates under this proposed
electoral system.?® Veteran parliamentarians and
rookie candidates who ran in constituencies need not
worry about defeat if their names were also placed
high enough on their party’s list. Women, Aboriginal
Canadians, and people of diverse ethnic backgrounds
could be guaranteed election in a similar manner.
Should an MP resign or die, a by-election is
unnecessary: the next eligible person on the party list
of that province becomes the new MP, regardless of
whether the former MP was a constituency or list
MP.*

“Canadians,” Cassidy states, “see a mismatch
between how they vote and how they are represented
in Parliament.”? As Irvine notes, the existing elec-.
toral system results in a weak relationship between
votes cast and seats won, leading to an over-represen-
tation of the winner and under-representation of the
runners-up which grows sharper as a party’s support
grows thinner.” Cairns adds that this forces parties to
skew their efforts and policies toward areas of
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potential strength where they can make the electoral
system work to their advantage, thus “exacerbat[ing]
the very cleavages it is credited with healing ... the
party system is not simply a reflection of sectionalism

. sectionalism is also a reflection of the party
system.”?

Table Two demonstrates that the proposed
electoral system would result in greater fairness in
the national, regional, and provincial distribution of
seats among the parties because their share of seats
would be approximately equal to their share of the
national (and provincial) popular vote. The inequity
of a party being completely shut out of a region or
winning all of a province’s seats would cease. No
significant regional, cultural, or linguistic segment
would have reason to feel frozen out of the caucus of
the governing party. The forces of Western and
Atlantic political alienation and Quebec separatism
might well be dampened due to significant regional
input into the decision-making process.” A nationally
representative caucus might even act as a
counterweight to the zero-sum games played out
through First Ministers’ Conferences and -federal-
provincial diplomacy.?

As Courtney points out, with so many MPs there
would be an increase in the operating costs of the
House of Commons, a reduction in speaking time for
MPs, and a strain on the physical limits of the
Parliament buildings. But leaders would have a larger
pool from which to choose their front benches,
parliamentary assistants, and committee members. A
Westminster-style committee structure with enhanced
membership and expanded investigatory and agenda-
setting powers might arise. Furthermore, unless a
leader desired a backbench revolt, they could not take
their MPs’ for granted. Tight party discipline might
loosen, with MPs able to dissent publicly without fear
of penalty.”’

However, academics such as. Courtney and
Lovink challenge the efficacy of electoral reform,
believing advocates “exaggerate the significance of
the electoral system for party policy ... overstate its
nationally divisive consequences, and understate its
contribution. to the effective functioning of the
parliamentary form of government.”? Because every
second ballot counts, campaigns could become all-or-
nothing ideological exercises in mudslinging and
scaremongering. An optimal electoral strategy might
be to abandon campaigning where returns would be
limited in favour of redeploying resources to areas
which promise to return large numbers of
constituency and list MPs. And a nationally

representative caucus may not ensure that the cabinet
would not ignore the regions in favour of their own
set of priorities, interests, and biases.?

Canada, it is argued, is a difficult country to
govern. Nationally representative majority

- governments, therefore, are essential. But the existing

electoral system produced six minority governments

. out of sixteen since 1945, or 37.5 per cent, and the

1993 election, though resulting in a majority
government, also produced a fragmented House of

‘Commons which may not be able to maintain Canada

as a viable and coherent political and economic unit.
Minority or coalition governments should neither be
labelled aberrations nor equated with inefficient,
unstable, or indecisive government. As in Germany,
the proposed electoral system may produce a
cooperative  coalition government rather than
confrontational partisan government because PR tends
to militate against fluctuations in party strength.
Canada would develop a different conception of
responsible government and brokerage politics; it
would not become Weimar Germany, Fourth
Republic France, or present-day Italy.®

Electoral reform is not, as Courtney accuses and
Irvine denies, a conspiracy to transform the Liberals-
CCF/NDP into a natural governing coalition.
Governments such as St. Laurent’s in 1957, which
received more votes but fewer seats than
Diefenbaker’s Conservatives, still chose to turn over
power. The Liberal party was not forced to, but they
chose to because they perceived themselves to be
defeated.® The proposed electoral system might
function better had, using our historical example, the
Liberals and CCF/NDP switched places and Social
Credit vanished from the federal scene earlier. On.the
other hand, perhaps Social Credit would have
survived as a rightist party whereupon, along with the
leftist CCF/NDP, either could have played the role of
kingmaker. One can even envisage an expanded role
for the Governor-General under such circumstances.*
However, a fixed election term may be an option
worth considering, with early dissolution only when'
a coalition disintegrates and no party has the support
to form a new government.®

Perhaps in 1957 St. Laurent could have

‘prolonged Liberal rule by forming a government with

the support of the CCF, either by adopting part of the
CCF’s platform or by co-opting CCF MPs as cabinet
members. Diefenbaker’s 1958 electoral victory — the
largest in Canadian history — would have resulted in
a less massive majority government which he might
not have squandered. In 1962, due to the closeness of
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the election in terms of popular vote, either one of
the old parties might have succeeded in forming the
government with third party-allies. Diefenbaker might
have prevented Pearson from defeating his
government in a 1963 non-confidence motion by
working with Social Credit. CCF/NDP leader
Douglas or Social Credit leader Thompson may even
have served as Deputy Prime Minister.

According to Cassidy, “[tjhe three basic criteria
by which electoral systems can be evaluated are
fairness, effective representation and effective
government.”* A Canadian version of the German
electoral system would certainly meet the first two
criteria, and in all likelihood would satisfy the third.

A CANADIAN BUNDESRAT?

All federal legislatures have second chambers,
but the Germans possess one of the strongest upper
houses — the Bundesrat — and have gone farther
than Canada in entrenching the federal principle in
their national institutions.* Senate reform proposals
based upon the Bundesrat were popular in
government and academic discourse until the early
1980s when the concept of the Triple-E Senate
arose.®® But at least one political scientist has
consistently advocated a German-style “House of the
Provinces” or “Council of the Federation,” writing
that “[t]he best way to reform the Senate would be to
give it to the provinces. Let their elected governments
appoint and control the Senators.”*

Because the German land (or state) governments
are elected in the same manner as the federal
government (except that there is no five percent/three
constituency hurdle), the German electoral system
could be applied to the provincial election results
during the Diefenbaker years. However, determining
the governing coalitions would be an exercise in
futility, and for this simulation knowledge of the
party in power in each province is essential.

A number of methods concerning the distribution
of Senate seats among the provinces have been
envisaged in Canada, from regional to equal to “rep
by pop.” Table Three illustrates three variants. The
first is as it was during the Diefenbaker years. The
second gives each province the same number of
Senators. The third parallels the Bundesrat itself,
where membership is graded roughly according to a
land’s population — three to six memibers for sixteen
lander for a total of sixty-nine. Because of Section
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51A, I have chosen a range of four to eight Senators
for a total membership of sixty-one.

The public perceives the appointed Senate as an
undemocratic, a reward given to people for services
rendered to the two old parties. The Red Chamber
has failed to function as a chamber of regional
representation, of “sober second thought,” and as a
countervail to executive power.”® In the proposed
Senate, and in a manner analogous to the pre-1913
US Senate, Senators would be representatives or
ministers of the cabinets of the provincial
governments. Senators from each province would
vote in a bloc as instructed by their governments and
a province’s delegation could be recalled to deliver an
accounting to their government and legislature.
Senators would serve only as long as their party
retained power and their premier chose to send them
to Ottawa. Senate committees would exist, but
Senators would not be able to serve in the federal
cabinet. Premiers would even be entitled to sit in the
Senate if they chose to lead their own delegations.*

Thus, to return to our historical example,
Diefenbaker would not only have faced the Liberal
Opposition across the aisle, but Premiers Bennett,
Manning, Douglas, Duplessis, Smallwood, and —
ominously — Stanfield e al. could have been down
the hall. However, instead of a Liberal-dominated
appointed Senate, in 1959 Diefenbaker would have
dealt with 14 Social Credit, 6 CCF, 8 Union
Nationale, 5 Liberal, and 28 Conservative Senators
— a Senate which might have been more amenable to
Tory rather than Grit philosophy. One has to
acknowledge that such a Senate would ensure that the
provinces would not be ignored by the federal gov-
ernment..

Such institutional reforms would make sense only
if they were accompanied by constitutional reforms
related to the powers of the Senate and the allocation
of responsibility between the federal and provincial
governments. For example, Supreme Court Justices,
the Governor of the Bank of Canada, and other
patronage appointees could be confirmed by both
chambers through an on-the-record vote or a secret
ballot.* The Speaker of the Senate could be elected
or the post could rotate annually between the
provinces as it does in Germany.*
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The House of Commons would remain the locus
of decision-making authority in areas of a national
character, with the Senate possessing its traditional
power of review and a temporary suspensive veto.
Such a veto could be overridden either by the passage
of time or a House of Commons majority (perhaps
one greater than the Senate majority which rejected
the bill). Amendment power and an absolute veto
could be exercised on bills which touched on areas of
direct provincial jurisdiction or the exercise of the
federal emergency power. In Germany bills can be
initiated by the Bundesrat and government bills are
first submitted to it for a statement of lander position;
in Canada it seems likely that the venue for the
introduction of legislation would remain the House of
Commons.*

Gibbins postulates that formal and informal
consultation and negotiation, both inside and outside
of House of Commons and Senate committees, wouid
either reconcile any federal-provincial disagreements
or reveal if a measure would be rejected or amended
in the Senate, thereby preventing its introduction.
After introduction, any deadlocks that intra-
parliamentary diplomacy failed to resolve could be
submitted to a joint mediation committee for
arbitration — a procedure with which the Germans
have enjoyed success. Then the compromise solution
or, failing that, the original legislation could be
resubmitted for approval by a majority in each
chamber. If rejected again by a Senate possessing an
absolute veto, the bill might die, or the House of
Commons. might be able override a Senate veto,
again perhaps with a majority greater than that which
prevented the initial passage of the legislation.*
Constitutional amendments could require a simple or
two-thirds majority in both chambers to pass. Or
federalism could be made more asymmetrical by
granting an absolute veto — a so-called double
majority — to the Quebec Senate delegation on
_ matters related to the french language and culture.®

All of the aforementioned is purely speculative.
But such a symbiotic relationship could result in a
change in the way governments do business in
Canada. According to Lyon, this Senate would
constitute a standing federal-provincial conference.
Through the operation of this Senate the federal
government would benefit from an understanding of
provincial point of view and the provincial
governments would gain a national outlook and input
to federal law and policy-making.*

CONSTITUTIONAL FORUM CONSTITUTIONNEL

The existing constitutional separation of power
might even cease to exist. In Germany, governance
is concurrent and interlocking and federal law has
priority over almost all provincial law. Ultimate
legislative jurisdiction resides with the federal
government, albeit in close collaboration with the
provinces through the Bundesrat and the federal-state

‘bureaucracies. The lander possess meagre residual

legislative powers but have responsibility for the
uniform implementation and administration of federal
legislation which they have either participated in
drafting and passing or failed to defeat. The benefit
to Canada of such a reduction in the size of the
federal bureaucracy would exceed the costs of the
concomitant increase in federal transfer payments to

~ the provinces to cover the increased administrative

expenses.”” However, despite the support of at least
one former premier, it seems implausible that the
federal and provincial governments would adopt this
aspect of German federalism.*

However, Gibbins also argues that a provincially-
controlled Senate could be a “cure worse than the
disease.” Such a restructuring would increase
provincial influence and ambition in the conduct of

‘national affairs in direct proportion to the Senate’s

power to amend and veto legislation. If provincial
governments put their own interests ahead of those of
the nation, Gibbins fears that they could become
keepers rather than watchdogs. Such critics conclude
that the federal government would never yield such
legislative and administrative concessions.®® ‘As the
federal government stated in 1978:

It is argued by some Canadians that the
creation of a Canadian equivalent to the
Bundestag would help bring about integra-
tion of federal and provincial political parties
and make provincial government politically
“responsible” for the positions they take
with regard to federal positions and policies.
While this could in fact happen to some
degree, it is unlikely it would come close to
reproducing the situation in Germany, first
because of the differences ... between Cana-
dian regions and linguistic groups, and
second because there is little prospect of the
provincial governments in Canada agreeing
to the same kind of “division of labour”
(legislation at the centre, and administration
by the provinces) that is practised in Ger-
many. If the provinces were to retain their
present wide range of legislative authority,




which is wider than any of the other well-
known federations ... a solid basis for separ-
ate provincial parties would remain ... In a
Canadian Bundesrat they would confront
each other on the basis of widely divergent
interests, wider than in Germany.’'

Some provincial rights advocates even envisage
such a Senate as a Trojan Horse which would result
in centralization, not decentralization. The argument
proceeds as follows: Provincial elections would have
national repercussions should they atter the composi-
tion of the Senate. Because control of the .Senate
would make the implementation of the federal
government’s program simpler, the party in power in
Ottawa would attempt to exercise tight control over
their provincial wing and would intervene in provin-
cial elections in order to bring to power sympathetic
governments. Thereafter the voting behaviour of
Senators would be motivated by party discipline
rather than provincial considerations.*

CONCLUS‘ION

In the final analysis, Canada is not Germany, and
the problems in melding these reforms onto Canadian
social conditions and political traditions may be
insurmountable. As Lyon opines, it is never feasible
to transplant institutions “holus bolus.”** But
whatever “might have been,” it is a certitude that
Canadian political culture and its concept of
federalism would have been radically different had a
Prime Minister like Diefenbaker been able to
substitute the Bundestag and the Bundesrat for the
British Westminster model in redesigning Canada’s
political structures. And, given Canada’s still
uncertain future, such tinkering might be worth
looking into.O
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