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INTRODUCTION

In R/R-MacDonald v. Canada' a majority of the
Supreme Court of Canada decides that two provisions
of the federal Tobacco Products Control Act® — the
general ban on cigarette advertising and the
requirement that packages carry specified health
warnings — are contrary to the Canadian Charter of
Rights and Freedoms.

. I have serious concerns about both parts of the
Court’s judgment. My concern with the decision to
strike down the advertising ban is less with the
Court’s departure from established practice, and in
particular its practice of deferring to the legislature’s
judgment that a certain category of expression is
harmful, than with its continuation of the behavioural
appreach to limits on expression adopted in its
previous section 2(b) decisions. As has become its
practice, the Court decides the limitations issue by
considering whether there is (or the legislature thinks
there is) empirical evidence establishing a causal link
between the restricted expression and harmful behav-
iour. This behavioural or cause and effect approach
allows the Court to avoid addressing more difficult
and important questions about the way that adver-
tising — and cigarette advertising in particular —
affects behaviour.

My disagreement with the second part of the
judgment, is simply that the mandatory warnings do
not amount to compelled expression. Compelled
expression is objectionable because it involves an
invasion of the individual’s personal sphere and an
affront to his/her dignity. These concerns cannot arise
in the same way when a large and artificial legal
entity is required to include information on its prod-
uct packaging. The owners and managers of RJR-
MacDonald lost some control over the presentation of
their product — of their property. But these individ-
uals will not be printing or distributing the packages
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themselves. Yet even if we think that corporations (in
addition to individuals) have a right not to speak,
which is violated here, there are some very strong
reasons for compelling the cigarette companies to
come clean about the risks of smoking.

THE COURT’S APPROACH TO
THE ADVERTISING BAN

The concurring judgments of Justices
McLachlin® and lacobucci® and the dissenting judg-
ment of Justice LaForest® agree that the ban on
cigarette advertising is a restriction on tobacco
manufacturers’ freedom of expression and, therefore,
a breach of section 2(b) of the Charter. As well, all
three judgments agree that "prevent|ing] people in
Canada from being persuaded by advertising and
promotion” to engage in the harmful activity of
smoking, is a purpose substantial and pressing enough
1o justify restriction of freedom of expression under
section 1. Where the judgments diverge is in the
application of the rational connection and minimal
impairment tests.

In the view of Justice McLachlin, the federal
government has not shown that there is a rational
connection between a general advertising ban and a
decrease in tobacco consumption. She is prepared to
find "a link based on reason" or "common sense”
between lifestyle advertising and tobacco consump-
tion, even though there is no "direct evidence of a
scientific nature showing a causal link."® It is enough
that lifestyle advertising is designed to increase
overall consumption, discouraging quitting or encour-
aging smoking. However, she sees no basis for
thinking that informational advertising and brand-
name advertising have the effect of increasing or
sustaining overall tobacco consumption. At most




these forms of advertising support brand loyalty or
encourage brand switching. They do not encourage
non-smokers to take up the habit. Indeed, such a ban
"deprives those who lawfully smoke of information
relating to price quality and even health risks associ-
ated with different brands."” In the opinion of
McLachlin J., because the ban on advertising covers
not just lifestyle advertising but also informational
and brand name advertising, which effect brand
choice and not overall tobacco consumption, it is
overinclusive and fails the minimal impairment test.
She notes that the government presented no evidence
comparing the effects of a less intrusive ban on
lifestyle advertising with the effects of a total ban.?

McLachlin J. accepts that a judgment about the
justification of limits under section 1 must take
account of the social and economic context. She also
recognizes that it is difficult to draw firm factual
conclusions from social science evidence predictive of
human behaviour and so she accepts that deference
should be shown to Parliament’s assessment of this
evidence. Howevér‘, she insists that judicial deference
should not go so far as to exclude any form of
scrutiny: "the courts must nevertheless insist that
before the state can override constitutional rights,
there be a reasoned demonstration of the good which
the law may achieve in relation to the seriousness of
the infringement”.® Otherwise, the Court will have
abdicated the responsibility placed upon it to ensure
that laws are consistent with the basic rights and
freedoms set out in the Charter.

lacobucci J., in his concurring judgment, accepts
that tobacco advertising "as a whole" affects con-
sumption, so that there is a rational connection
between the ban and the goal of reducing tobacco
use. However, like McLachlin J., he is unable to find
any evidence showing that all types of advertising

have this effect. Parliament had not "endeavoured to

differentiate the harmful advertising from the benign
advertising, before it decided to ban all advertising or
sought to identify whether informational and brand-
name advertising do not have the effects that the Act
seeks to curb."® In his view, the Court should not
defer to Parliament’s decision to impose a general
ban, when there is no evidence to show that Parlia-
ment gave any consideration to alternatives. lacobucci
J. concludes that the ban is overinclusive and cannot
be justified under section 1.

In contrast, the dissenting judgment of LaForest
J. stresses the need for deference to Parliamentary
Judgment. In his view, the Court should be reluctant

to second-guess Parliament’s Judgment (based on
internal company marketing documents and expert
reports) that a general ban on cigarette advertising is
necessary to prevent encouragement of tobacco use.
He recognizes that, although cigarette advertising is
protected under section 2(b), a lower standard of
Justification should apply to its limitation under
section 1. Cigarette advertising is not core expression
because it is motivated by profit and because it
encourages people to engage in an activity that is
damaging to their heaith.!! As well, deference to
Parliament’s judgment about the proper scope of the
ban is appropriate given the difficulty of establishing
a causal connection between advertising and con-
sumer behaviour. LaForest J. observes that: "

[There is not] a clearly understood causal
connection between advertising and tobacco
consumption. This is not surprising. One
cannot understand the causal comnection,
without probing deeply into the mysteries of
human psychology.

LaForest J. believes that Parliament is in a better
position than the courts "to compile and assess social
science evidence, to mediate between competing
social interests and to reach out and protect vulner-
able groups."" As well, for LaForest J., the large
advertising budgets of the cigarette companies sug-
gests that advertising is concerned not only with
maintaining brand loyalty but also with attracting new
smokers and inducing existing smokers not to quit.
Profits will drop off dramatically, unless the com-
panies are able to discourage quitting and find new
smokers to replace those who have died (premature-
ly).

THE RESTRICTION OF
ADVERTISING

In all three judgments there is a recognition of
the difficulty in identifying a causal connection
between advertising and tobacco consumption. Each
judgment relies on a combination of common sense
and deference to complete the connection that social
science evidence is unable to establish clearly. But
the problem of proof lies at the surface of a much
deeper problem with the Court’s approach to limits
on freedom of expression. The Court’s behavioural
approach suppresses entirely the role of human
agency in the communication process and avoids the
question of how cigarette ads effect human behav-
iour. "
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All three judgments share an assumption that
cigarette advertising may be restricted if it is shown
to be effective in persuading its audience 1o smoke
but that it may not be banned if it is ineffective.
McLachlin J. accepts that advertisements that provide
information to consumers should not be banned. The
formal reason for this is the absence of social science
evidence (and common sense) indicating that such ads
lead to greater tobacco consumption. Informational
and brand-name advertising, McLachlin J. insists,
only encourage brand loyalty or switching. On the
other hand, she accepts that there is a "common
sense” connection between lifestyle advertising and
overall tobacco consumption which supports the
restriction of such ads.' Yet, how can it be that the
justification for restricting expression is stronger
when the expression succeeds in persuading its
audience? Expression cannot be restricted simply
because it is effective in persuading others of certain

views — no matter how silly or inaccurate those

VIEWS.

While the majority’s decision to support the
restriction of lifestyle advertising ostensibly rests on
the existence of evidence showing that lifestyle
advertising affects individual behaviour, and specifi-
cally that it leads to more smoking, it may be that we
should see (or a commitment to freedom of express-
ion requires that we see) this support as an implicit
recognition that cigarette advertising is not the stuff
of freedom of expression, because of the nature of its
appeal or the way it influences behaviour. However,
any questioning of the cigarette companies’ claim that
their advertising is informative and persuasive is
buried beneath the Court’s ‘cause-and-effect’ or
behavioural discourse.'®

The failure of the majority to question directly
and openly the claim by cigarette companies that the
state is interfering with their attempts to convey
information to consumers about cigarettes or is
suppressing discussion between themselves and their
consumers about a lawful product may reflect a
reluctance to assess the relative value of different
forms of communication or it may simply reflect the
barren state of public discourse. Because cigarette ads
are (or at least have been) an ordinary part of our
public discourse, which is dominated by repetitive
commercial appeals to consumers, we may be slow to
recognize the absurdity of the cigarette companies’
invocation of a more idealized form of discourse,
which involves conversation or exchange among
various members of the community, and the express-
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ion of a variety of views that are meant to advance
understanding of complex issues.

The dissenting judgment of LaForest J. does
question the companies’ reliance on this more ideal-
ized form of expression. Specifically, LaForest J.
makes reference to the "sophisticated marketing and
social psychology techniques” used by the cigarette
companies. In his view, the character of cigarette
advertising "undermines the claim to freedom of
expression protection because it creates an enormous
power differential between these companies and
tobacco consumers in the ‘marketplace of ideas’.""”

McLachlin J. is prepared to uphold a ban on
lifestyle advertising because this form of advertising
has the effect of increasing tobacco consumption, and
perhaps dlso because it is not intended to inform or
persuade consumers. However, she considers that the
general ban in the Act, which prohibits informational
advertising (disseminating information concerning
product content) and brand-name advertising (promot-
ing one ‘brand over another on the basis of colour
design and appearance of packaging) is overinclusive.
She accepts that informational and brand name ads do
not encourage individuals to smoke; they simply
encourage brand loyalty or brand switching. But can
an ad reinforce brand loyalty without reinforcing the
smoking habit or can it encourage brand switching
without encouraging smokers not (0 quit or non-
smokers to start? As LaForest J. quite reasonably
suggests:'®

even commercials targeted solely at brand
loyalty may also serve as inducements for
smokers not to quit. The government’s
concern with the health effects of tobacco
can quite reasonably extend not only to
potential smokers who are considering start-
ing, but also to current smokers who would
prefer to quit but cannot.

McLachlin J. says very little in her decision
about informational cigarette ads. This is hardly
surprising. Informational cigarette advertising seems
little more than a-theoretical possibility. After all
what can the cigarette manufacturers say about their
product? The only example ever given of an
informational ad is one that informs smokers about
the tar levels of particular cigarette brands. But as
many have pointed out, this sort of advertisement
could be seen as deceptive inasmuch as it suggests
that smoking lower tar cigarettes is not unhealthy."



Similarly, it is not clear what the category of
brand name advertising encompasses. My suspicion
is that brand name -advertising has an impact on
consumer behaviour either because it is in truth a
subtle form of lifestyle -advertising, associating a
brand name with certain lifestyles, values or feelings,
or because it draws on the background of other
lifestyle ads that construct an image for the product.
Without such a background the simple repetition of a
brand name would be unlikely to have much effect on
consumer behaviour.

The Court’s decision to strike down the general
ban on the ground that it is overinclusive, assumes
that there is a reasonably clear distinction between
lifestyle advertising, which can be restricted by the
state, and informational and brand advertising, which
cannot be restricted. However, if we think that these
categories are difficult to distinguish and that most
advertising is not concerned with rational persuasion,
then we should question the assumption that cigarette
advertising deserves any form of protection under the
Charter.

THE COURT’S APPROACH TO
THE MANDATORY WARNINGS

The judgment of McLachlin J., representing the
majority view on this point, holds that the require-
ment that manufacturers include specified health
warnings on cigarette packaging violates section 2(b)
because it compels the manufacturers "to say what
they do not wish to say" and "in a way that associates
them with the opinions in question." ® McLachlin
J. accepts that the reasons for requiring manufac-
turers to include these warnings are substantial
enough to justify limitation under section 1 of their
‘right not to speak’. However, she believes that
because the warnings are not attributed to the govern-
ment- (and the manufacturer is prohibited from
displaying any message on the package other than
brand name, trade mark, and state-required informa-
tion), some consumers might mistakenly think that
they are voluntary statements made by the cigarette
companies: "some may draw [the inference] that it is
the corporations themselves who are warning of the
danger."?! Since, in her view, a warning attributed
to the government would be no less effective than an
unattributed warning, the requirement is more intru-
sive than is necessary and so cannot be justified
under section 1 as a minimal impairment on the
freedom.

COMPELLED EXPRESSION

Why is attribution of the health warnings so
important? As LaForest J. points out in his dissenting
judgment, everyone who reads these packages knows
that the warnings are compelled by legislation and are
not voluntary statements by the manufacturers.”? But
this is so in most cases of compelled expression.
Generally, when an individual is compelled to express
him/herself, the audience is aware that the message
has been compelled and is not the speaker’s own. The
central objection to compelled expression is not that
the individual will be identified with the views of
others but is rather that she/he will suffer the indig-
nity of having to speak or write words or express
views. that are not her/his own.

In the United States, the paradigm compelled
expression case is West Virginia v. Barnette, which
involved the suspension from school of children who,
for religious reasons, refused to salute the flag as
required by a School Board resolution.” The U.S.
Supreme Court holds that the resolution is contrary to
the First Amendment. The flag salute is an express-
ion of loyalty that individuals should not be com-
pelled to make. Mr. Justice Jackson states that:*

If there is a fixed star in our constitutional
constellation, it is that no official, high or
petty can prescribe what shall be orthodox in
politics, nationalism, religion, or other
matters of opinion or force citizens to con-
fess by word or act their faith therein.... We
think the action of the local authorities in
compelling the flag salute and pledge tran-
scends constitutional limitations on their
power and invades the sphere of intellect
and spirit which it is the purpose of the First
Amendment to our Constitution to reserve
from all official control.

The ‘invasion’ seems significant in this case because
of the very personal character of an expression of
national pride and loyalty. The invasion is greater
perhaps because the children had chosen not to salute
the flag for religious reasons.

In the Barnette case, the School Board may have
hoped that the attitudes of the children would be
altered by the repeated expression of national pride.
More likely, though, the Board simply thought that
American children should show respect for the flag
and should be forced to show respect if they refused
to do so voluntarily.® If the children had given way
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and agreed to participate in the flag salute, the
teachers and students witnessing the salute would
have known that it was not done voluntarily. The
School Board resolution is objectionable not because
people might think that the flag salute by these
students reflects their sincere opinions. It is objection-
able because it requires an individual to present
him/herself publicly in a way that is not true to
his/her own beliefs. The wrong is the indignity of
having to affirm publicly views that are not your
own.

Compelled expression is wrong because an
individual’s communication (what she/he says or
writes) is closely linked to his/her sense of self and
to his/her place in the community. Our ideas, feelings
and, more broadly, our identity, take shape in public
expression — by being expressed in a public language
and presented to others who respond or react to
them. Because the public articulation of ideas and
feelings is so critical to the individual’s identity, to
the emergence of his/her personality, any interference
with his/her expression, either in the form of censor-
ship or compulsion, is experienced as an invasion of
the self. Compelled expression is invasive even
though, in many or most cases, the audience knows
that the views expressed are not the actual views of
the speaker or, at least, are not views the speaker has
him/herself chosen to express.

If compelled expression is objectionable because
it is experienced by the individual as an invasion of
his/her personal sphere — or an interference with
his/her ‘freedom of mind’ — then a large and artifi-
cial legal entity, such as a corporation, cannot have
the same claim as an individual to be free from
compulsion to communicate.? Certainly the owners
of large cigarette companies do not have to suffer the
indignity of having to speak or write views that are
not their own. They will not be printing or distribut-
ing the packages themselves. At most, the require-
ment that health warnings be included on cigarette
packages is an expropriation of their property or a
reduciion of their control over the product.

In the earlier decisions of Ford v. Quebec” and
Slaight Communications v. Davidson,” the Supreme
Court of Canada finds that the state has compelled
expression contrary to section 2(b) but that this
interference with the freedom is justified under
section 1. It may be significant that in one case the
required expression is commercial in character and in
the other case it relates to business operations.
Concerns about individual dignity that underlie the
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right not to speak cannot be as strong when commer-
cial expression is involved or when a corporation is
subjéct to compulsion. As well, the significant control
that economically powerful actors sometimes have
over information or over important channels of
communication, may provide strong reasons (o
compel expression.

AN OBLIGATION TO DISCLOSE

Even if we saw this law as requiring the com-
panies to express views that are not their own, why
should cigarette manufacturers not be required to
publicly acknowledge or disclose the risks of smok-
ing? The majority judgment assumes that the state’s
purpose in requiring the manufacturer to place
warnings on packages is simply to ensure that other
voices are heard in the smoking debate — voices that
inform consumers about the risks of smoking. Or at
least their assumption is that this is the only purpose
that could legitimately support the warnings require-
ment. However, the requirement might betier be
understood and defended as an attempt to get the
cigarette manufacturers to come clean about the risks
of smoking. One of the Act’s purposes is "to enhance
public awareness of the hazards of tobacco use by
ensuring the effective communication of pertinent
information to consumers of tobacco products.”

Imposing such an obligation on cigarette manu-
facturers seems more than justified, in light of all
their efforts to suppress information about the fatal
consequences of smoking. Canadian law requires
disclosures of many different kinds. The law requires
house sellers to reveal latent defects, drug manufac-
turers to disclose risks and side-effects, and doctors
to inform their patients of the risks of different
procedures. It would seem strange if a manufacturer,
vendor or doctor objected to these disclosure require-
ments on the ground that the information about
product or procedure risks was not attributed to the
government. ‘

The idea that health warnings on cigarette pack-
ages are objectionable because they are not attributed
to the government assumes that they are contestable
staternents of opinion — an assumption that cigarette
manufacturers have worked long and hard to re-
inforce. Attribution matters only if we think that
these health warnings are just the views or opinions
of the government and that it is unfair when they are
passed off as the views of the manufacturer. Indeed,
if the majority is correct that manufacturers must



have the freedom to dissociate themselves from the
warnings, then surely the manufacturers should also

be free to include on the packaging a contradiction of
the warning.

LaForest J., in his dissent, rejects the companies
claim that they must have the right to "engage in
counterspeech”. He recognizes that warnings "do
nothing more than bring the dangerous nature of
these products to the attention of consumers”. He
sees the purpose as "simply to increase the likelihood
that every literate consumer of tobacco products will
be made aware of the risks entailed by the use of that
product”. In his view, -these warnings have "no
political, social or religious content” and so are very
different from the statements of opinion that are the
focus in most compelled expression cases.?

CONCLUSION

The judgment is no great victory for the cigarette
companies. Parliament can re-enact an advertising
ban that is slightly narrower in scope and a
requirement that packages include health warnings
that are attributed to the government. Indeed it may
be that the Act will remain in force for a year, while
Parliament considers its alternatives. Although a
majority of five judges thought that the law was
unconstitutional, one of the five, lacoboucci J.,
thought that the declaration of invalidity should be
_ suspended for a year to enable Parliament to draft a
constitutionally valid advertising ban.

Drafting a narrower ban — specifically a ban on
lifestyle cigarette advertising — may present some
difficulties. LaForest J. recognizes that evasion of a
ban directed only at lifestyle advertising may be
relatively easy. He observes that "in countries where
governments have instituted partial prohibitions upon
tobacco advertising such as those suggested by the
appellants, the tobacco companies have developed
ingenious tactics to circumvent the restrictions”.
Evasion is possible because the category of lifestyle
advertising is so difficult to define. For this reason,
a ban on such advertising is likely to be vague. Yet,
having struck down the general ban as overinclusive
and criticized Parliament for not having distinguished
between different forms of advertising, the Court
would be acting in bad faith if it were to strike down
a prohibition directed exclusively at lifestyle adver-
tising on the ground that it is too vague.

If there is a victory in this case, it is for a rigid

and formal approach to freedom of expression adjudi-

cation — an approach that does not even begin to
come to grips with the commercial domination of
public discourse.Q

Richard Moon

Faculty of Law, University of Windsor. The author
wishes to thank Bob Charney and Bill Bogart for their
comments on an earlier draft.
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there was compelled expression. At the section 1 stage
he does seem to take account of this distinction. For
example he says that these warnings:
do nothing more than bring the dangerous nature
of these products to the attention of consumers.
Given that the objective of the unattributed health
message requirement is simply to increase the
likelihood that every literate consumer of tobacco
products will be made aware of the risks entailed
by the use of that product, and that these warn-
ings have no political, social or religious content,
it is clear that we are a long way in this context
from cases where the state seeks to coerce a
lone individual to make a political, social or relig-
ious statement without a right to respond (para.
116).

This is complicated a little by the judgment of Cory J.
Although he finds that the advertising ban and the
warnings requirement do not violate the Charter, Cory J.
says that if these provisions are found to be invalid, he
agrees with lacobucci J. that the declaration of invalidity
should be suspended for a year (para. 121).




After the Supreme Court announced its decision
in RJR-MacDonald," striking down certain provisions
of the Tobacco Products Control Act,* the more
sensationalist media implied that the Court had
encouraged us all to go out and smoke ourselves and
others to death. More thoughtful media reports
predicted no sudden inundation of the airwaves and
the newsprint with exultation in the delights of filling
one’s lungs with nicotine, and they were correct.
Only a micrometer or two below the level of the
actual holding itself is a mass of reasoning which
brings little joy to the successful appellant tobacco
manufacturers. '

The holding is complex. Seven of the nine judges
wrote opinions. Only L’Heureux-Dubé J. and
Gonthier J. were silent, and in dissent. Seven mem-
bers of the Court affirmed the valid enactment of the
legislation under Parliament’s criminal law power,
though McLachlin J. restricted her opinion to
advertising bans and mandatory health warnings,
rather than support the broader interpretation of the
power favoured by the other six. Only Sopinka and
Major JJ. disagreed. All nine judges agreed that the
legislation constituted an infringement of freedom of
expression as guaranteed by section 2(b) of the
Charter, as indeed the Court’s current capacious
approach to the interpretation of that sub-section
makes inevitable.® They did not, however, do so in
complete harmony. Three different aspects of the Act
were at issue: the imposition of an advertising ban,
the prohibition of trademark usage beyond tobacco

products, and the mandatory health warnings. The

dissenting four (La Forest, L’Heureux-Dubg,
Gonthier and Cory JJ.) found that only the first two
aspects constituted an infringement of freedom of
expression. The majority found that the mandatory
health warnings also constituted an infringement.

When it came to section 1 analysis under the
Oakes test,* all nine judges agreed as a minimum that
the objective of reducing tobacco-associated health
risks by reducing advertising-related consumption and
providing warnings of dangers is an important
government objective. Several judges accepted
different broader phrasings of the objective. With one
exception, all nine judges agreed that there was a
rational connection between the objective and the
consequences of the impugned sections of the Act.
The exception concerned section 8, limiting the use
of tobacco trademarks on anything other than tobacco
products. McLachlin J. and her two associates denied

-a rational connection in the case of that section. With

regard to the criterion of minimal impairment, wider
divisions appear. The four dissenters accepted that
the infringement of freedom of expression constituted
by the Act was indeed minimal. A majority of five
judges did not. This difference of opinion turned out
to be the decisive disagreement for the purposes of
the final decision to strike down the impugned
sections of the Act.

It is therefore clear that the decision is far from
a ringing endorsement of the constitutional right of
tobacco producers to purvey manipulatively to the
young and vulnerable instruments of self-destruction.
A clear majority of the Court are prepared to
criminalize tobacco advertising. All of the Court back
as a valid governmental -objective the control of
tobacco advertising. All of the Court accept that the
kind of regulation the Act contains is rationally
connected to that objective. Though the issue was not
much discussed directly, there is plenty of indication
that the deleterious effects of the Act on the tobacco
manufacturers’ freedom of expression is unlikely to
be held to outweigh the effects of not having the
legislation. All that remains is for new legislation to
be introduced which will satisfy the majority that the
impairment is minimal, and the Court should be
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satisfied. There are plenty of hints as to how such
acceptable legislation might read. If the government
cannot devise legislation appropriate for
reintroduction, that can hardly be blamed on the
Court.

So much for the raw data on the decision. The
reasoning employed is of -some interest, and I will
spend the rest of this Note discussing that. First, let
me distinguish two perspectives from which one
might assess the Court’s opinions. The first is an
‘internal’ perspective — one which examines a new
piece of institutional history in relation to.past institu-
tional history, and looks for changes and movements
in the historical patterns of thought. The second is an
‘external’ perspective — to examine and assess the
Court’s reasoning from an independent jurisprudential
point of view. The second perspective. considers the
coherence of the reasoning, its success, according to
McLachlin J., as an ‘application of the processes of
reason’.’ The first might be called the lawyer’s
perspective, and the second the philosopher’s. Since
I am by trade a philosopher, no prizes for guessing
the perspective I shall pick. After all, the Court itself
aspires to be judged by such standards.

_ Freedom of expression is placed where it is in
the Charter, in part, because of its prominent place in
the panoply of liberal democratic values. Most
political theorists, however, have not regarded it as
a fundamental intrinsic value, but rather as a value
with a unique and special contribution to human
personal and political flourishing. The Court itself
has given its own official version of this contribution.
Dickson C.J.C. expressed the values promoted by
freedom of expression as ‘the quest for truth, the
promotion of individual self-development [and] the
protection and fostering of a vibrant democracy
where the participation of all individuals is accepted
and encouraged’.® The difficulty in subsuming
tobacco advertising under section 2(b) of the Charter
is that, like other recent hard cases,’” tobacco adver-
tising prima facie has nothing to do with any of those
three values. '

Faced with such a difficulty, courts may respond
one of two ways.® Either they may argue that the lack
of connection with central freedom of expression
values means that the form of expression in question
does, not come under the relevant constitutional
provision. Or they may argue that such forms of
expression do come under the provision, but must
receive relatively little weight when balanced against
other values. Our Supreme Court, _taking full
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advantage of the opportunity offered them by the
division of argumentative labour between section 1
and section 2(b) of the Charter, has hitherto opted for
the latter alternative. Regulation of commercial
expression has been regarded as interference with
freedom of expression, but as capable of justification
through section 1 analysis because commercial
expression is not at the core of free expression. The
decision in RJR-MacDonald is interesting because
there are signs that attention now is being paid to the
alternative approach.

As one would expect, the signs are found mostly
in the dissenting opinion of La Forest J.; he did,
however, have the support of three other members of
the Court. The most obvious sign was his willingness
to argue that mandatory unattributed health warnings
on packs of cigarettes do not constitute a breach of
the tobacco manufacturers’ section 2(b) right of
freedom of expression.’ La Forest J. accepted the
principle, well established in free expression jurispru-
dence, that to be required to say something one does
not wish to say is as much an interference with
freedom of expréssion as to be prevented from saying
something one does wish to say. All the same, he did
not accept that argument here. His reason is that one
cannot reasonably infer merely from the appearance
of certain words on a cigarette package that they are
an expression of opinion by the manufacturer of the
cigarettes. As he went on to argue, government
warnings on dangerous products are a fact of
contemporary life. No one regards the skull and
crossbones on a bottle of poisonous liquid as an
expression of opinion by the manufacturer of the
liquid. So why is not the same true for warnings on
tobacco products?

This looks like a plausible line of argument, and
one which the Court might innocently accept. But, in
fact, it has enormous ramifications for the coherence
of the Court’s approach to the interpretation of
section 2(b). As noted above, the Court has deemed
that anything with meaning is covered'® by section
2(b). But if that is true, then the unattributed health
warnings certainly have a meaning, and under the
Court’s usual approach there would be no question
about their being covered by section 2(b). So the
implication of La Forest J.’s argument is that not
everything with a meaning is expfression within the
scope of section 2(b). That thought goes right against
the existing drift of the Court’s thinking.

Things are not quite that simple. There are
indications that La Forest J. may not be thinking
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anything so revolutionary. He may be thinking that
unattributed -health warning are not covered by
section 2(b), not because they are not ‘expression’
within the meaning of section 2(b), but because they
are no one’s expression. Such thinking needs some
care. Consider other cases in which the Court has
accepted that required expression is an infringement
of freedom of expression. In Slaight,"' a company
was required by a labour arbitrator to write a letter of
reference a certain way. In Moore," a forced
retraction after a libel suit was similarly deemed an
infringement. In each of these cases, only the guile-
less suppose that the company or the newspaper are
really sincere in such expressions. The requirement
to publish is justified for reasons of fairness and
justice, and it is not necessary that the expressions
are sincere. If the unattributed health warnings are
supposedly different, as La Forest J. suggests, why
are they different?

Perhaps the thought is that, unlike words in a
signed letter or in a newspaper with a masthead, the
warnings hang in space as words of a language
without a speaker, as the skull and crossbones symbol
hangs without a painter. Now, we can in fact think of
linguistic expressions which we understand in that
way, as having a sense and reference merely in
themselves as expressions in a language. Consider the
case of the American feminist artist Jenny Holtzer.
Her art consists of apt sentiments of one kind or
another displayed in different ways in public places.
To run across a Holizer piece without knowing
anything about the artist is to run across an
expression of opinion which seems indeed to be
disembodied. You know (or at least you think yoeu
do) that it is someone’s opinion; but you don’t know
whose, and you understand, laugh at or object to the
sentiments expressed regardless. In 1982 ‘FATHERS
OFTEN USE TOO MUCH FORCE’ appeared on a
public billboard in Times Square.'® It would not
necessarily be assumed that the sentiments :are being
expressed by the owner of the billboard or any other
assignable entity. Nor would one assume that ‘RAISE
BOYS AND GIRLS THE SAME WAY’, installed in
1987 at Candlestick Park in San Francisco,'* was an
opinion expressed by the Giants or the 49ers or the
city of San Francisco or anyone else. Consider also
sayings on T-shirts; we appreciate those indepen-
dently of concerning ourselves with whose expression
they are.

Even if parallels like these make plausible the
claim that unattributed health warnings are no one’s
expression, why would that fact make a difference?

U.S. courts, at least, have not found it odd for
linguistic objects themselves to be defendants in free
expression cases where there are difficulties in
arraigning actual persons. There is no precedent for
the idea that it has to be established whose expression
it is before something can count as expression within
the scope of section 2(b). If, indeed, La Forest J. is
relying on the above claim, more and better argumen-
tation is needed than the opinion contains.

Arguably, his opinion does not rest on the above
claim. The real argument La Forest J. seems to be
making is this: We all know that freedom of express-
ion as a constitutional value has to do with certain
kinds of things — the Court’s official values, for
example.'® It is absurd to think that every single time
anything happens with a meaning, rights under
section 2(b) of the Charter are called into play. A lot
of what is done with language is simply regulation of"
human life which does not have anything to do with
freedom of expression. Look" at the labelling of
dangerous products, for example. We humans are
language users. There are ways of keeping us away
from things that aren’t possible for dogs and cattle.
We can understand symbols and sentences. To that
end, governments can warn us of dangerous products
by means of symbols and sentences rather than
electric fences. That’s all that’s going on with Drano,
and all that’s going on with cigarettes.

I would agree entirely with such a diagnosis .of
the facts. But where is the room for that line of
argument in the Court’s official position on coverage
under section 2(b)? Essentially, the argument brings
to bear on the question of whether a given expression
is covered by section 2(b) external facts about the
kind of expression, the circumstances of the express-
ion, and so forth. But to do that is to fill out, or put
in context, the meaning of the expression. It is to
apply a content-related test for whether the expression
is an expression of the kind covered by section 2(b).
Exactly such an approach to the interpretation of
section 2(b) is excluded by the Court’s view that
anything which conveys meaning is expression within
the scope of section 2(b).

It is hard to construe La Forest J.’s argument as
anything other than a repudiation of the Court’s
current view. That impression is strengthened, I
believe, by other parts of the opinion. I noted above
that the Court currently regards commercial
expression as within the scope of section 2(b), but of
low value when it comes to balancing tests under
section 1. By now, the Court’s jurisprudence has
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identified several forms of expression as of ‘low’
value — commercial expression, violent expression,
hate propaganda, pornography, solicitation by a
prostitute — and the time might seem ripe to try to
pull these individual decisions together into a
coherent jurisprudence. La Forest J. seems to be
attempting exactly that in his dissent in RJR-
MacDonald. The appropriate part of his opinion
deserves consideration in detail. I therefore quote at
length:"

In my view the harm engendered by
tobacco, and the profit motive underlying its
promotion, place this form of expression as
far from the “core” of freedom of express-
jon values as prostitution, hate mongering,
. or pornography, and thus entitle it to a very
low degree of protection inder section 1. It
must be kept in mind that tobacco
advertising serves no political, scientific or
artistic ends; nor does it promote
participation in the political process. Rather,
its sole purpose is to inform consumers
about, and promote the use of, a product
that is harmful, and often fatal, to the
consumers who use it. The main, if not sole,
motivation for this advertising is, of course,
profit. ... The sophistication of the
advertising campaigns employed by these
corporations, in my view, undermines their
claiin to freedom of expression because it
creates an enormous power differential
between these companies and tobacco
consumers in the ‘market-place of ideas’.

The argument these lines contain is a
jurisprudentially ambitious ome. It is also in 1its
present form a conflation of several different points.
McLachlin J. s rejection of his argument profits from
the conflation. It remains to be seen whether a
suitably refined version of his position would be open
to the same objections.

Four different claims can be distinguished in the
above passage:

1) An activity may forfeit [some level of]
constitutional protection because it is
harmful.

2) An activity may forfeit [some level of]

constitutional protection because it is carried
out for the profit motive.
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3) An activity may forfeit [some level of]
constitutional protection because it concerns
a suspect value — promotion of hate, of sex,
of inequality, of a harmful product.

4) An activity may forfeit [some level of]
constitutional protection because it exploits
an enormous power differential in the
market-place of ideas.

Clearly, each of these four ideas is unrelated to each
of the others as they stand. Each, however, has its
roots in decisions of the Court concerning freedom of
expression in the last decade. I shall explain.

(1) The first reason has its roots in Dolphin
Delivery,' a case concerning the limits on expression
in the form of picketing. There the Court declared
that ‘threats of violence or acts of violence’ would
not be covered by section 2(b).'® The Court has
reiterated the claim three times since then as regards
acts of violence,? although it has returned threats of
violence back under the umbrella.”’ If the paradigms
for excluded violent acts are murder, rape, or hitting
a peace officer with a rock, then tobacco advertising
does not seem ‘harmful” or ‘violent’ in that sense. It
seems at best analogous to a threat of violence.
Since, however, tobacco manufacturers go to
considerable lengths to conceal the harmful
consequences of tobacco consumption in their
advertising, even that parallel looks dubious. The
claim by the government that the health of its citizens
is a very important value to put in the scale against
freedom of expression at the stage of section 1
analysis is surely cogent. But ‘health’ does not figure
prominently among the values traditionally served by
freedom of expression, and so that a particular
expression may have harmful consequences for one’s
health if its meaning is taken to heart seems a weak
reason for claiming that it cannot be expression
within the meaning of section 2(b).

(2) The second reason given by La Forest J., the
profit motive, is just a mistake of judgment on his
part. There is strong support in the jurisprudence of
both the U.S. Supreme Court and the Supreme Court
of Canada for the proposition that the mere fact that
an expression is made for profit cannot exclude it
from freedom of expression. The reasoning is patent.
Political speakers are often paid for their speeches;
news media make money from reporting them; yet
those speeches contribute to the democratic process.
Artists and broadcasters of all kinds make money
from artistic expression, and so on. McLachlinJ. was
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right to condemn this theme in La Forest J.’s
opinion.? All the same, one can see where La Forest
J. might have got the idea that the profit motive was
a relevant consideration. Consider this passage which
he quotes from Dickson C.J.C. in Reference Re
$5.193 and 195.1(1)(c):®

The activity to which the impugned legisla-
tion is directed [sc. solicitation] is express-
ion with an economic purpose. It can hardly
be said that communications regarding an
economic transaction of sex for money lie
at, or even near, the core of the guarantee
of freedom of expression.

The second sentence states a plausible claim. But
the first sentence states something quite different; and
beside the point. What makes the claim in the second
sentence plausible is the combination of ‘an economic
transaction of sex for money’ — sex and money

together. The second sentence does not undérwrite

any assertion that the profit motive in itself pushes an
expression away from the ‘core’ of freedom of
expression. But the conjunction of the (true, after all)
first sentence with the second implies that it is the
economic character, or the profit motive, in itself
which is the relevant feature of solicitation for
freedom of expression purposes. La Forest J. clearly
picked up on this false implication.

La Forest J., in using the economic character of
commercial expression as a reason for giving it lower
value, appealed to another source as well —
McLachlin J.’s opinion in Rocket.** There she wrote
that: %

The expression limited by this regulation is
that of dentists who wish to impart informa-
tion to patients or potential patients. Their
motive for doing do is, in most cases,
primarily economic. Conversely, their loss,
if prevented from doing so, is merely loss of
profit, and not loss of opportunity to partici-
pate in the political process or ‘the market-
-place of ideas’, or to realize one’s spiritual
or artistic self-fulfilment. This suggests that
restrictions on expression of this kind might
be easier to justify than other infringements
of section 2(b).

She went on to argue that the impugned expression
(dentists’s advertising) enhances the ability of patients

to make informed choices, and that the choice of a.

dentist must be counted as a relatively important

consumer decision. The limitations of this argument
were well exposed by La Forest J. Insofar as it is
cogent at all, it relies on the increased odds that the
person needing a dentist will be able to choose one
which suits his or her predicament best — that his or
health will be improved by the choice. As La Forest
J. pungently responded:

No such argument can be made with respect
to tobacco advertising. This type of express-
ion serves to promote an activity which, in
contrast to dentistry, is inherently dangerous
and has ne redeeming public health value.

I believe that the fact situation in the first major U.S.
Supreme Court case establishing a doctrine of com-
mercial speech, Virginia Board ¥ constituted a most
misleading precedent. The issue there, analogous to
Rocket, concerned health — the freedom of pharma-
cists to advertise that they sold low-price generic
drugs. It was preceded by Bigelow,”® which similarly
concerned advertisements addressing the availability
of legal abortions. The U.S. Court seems to have
been misled by the obvious public importance of such

' advertisements into locating the source of the good in
a general freedom of commercial expression, rather

than in the availability of those particular advertise-
ments. The Supreme Court of Canada followed
dutifully in Rocket. But, as La Forest J. here empha-
sized, RIR-MacDonald exposes the weakness of the
argument.”

I will leave the third argument aside momentar-
ily, and go on to (4), the reference to inequality. The
appearance of this value in La Forest J.’s opinion is
to be praised. As he was at pains to point out, this
value does not materialize out of thin air. Precedent
exists in Supreme Court opinions for regarding the
creation or promotion of inequality as a constitutional
value in the area of section 2 fundamental freedoms.
Chief of these precedents is perhaps the remarks of
Dickson C.J.C. in Edwards:*

In interpreting and applying the Charter 1
believe that the courts must be cautious to
ensure that it does not simply become an
instrument of better situated individuals to
roll back legisiation which has as its object
the improvement of the condition of less
advantaged persons.

La Forest J. quoted this passage approvingly.”
Dickson C.J.C. himself, elsewhere in Slaight*
quoted too his own comment in Oakes® that ‘the
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inherent dignity of the human person’ and a ‘commit-
ment to social justice and equality’ are ‘underlying
values essential to our free and democratic society’.
As La Forest J. emphasized, freedom of commercial
expression typically protects corporations, not
individual human persons. If dignity is the issue, then
it is not clear that a corporation has ‘dignity’ in that
sense:*

In my view, it cannot be seriously argued
that the ‘dignity’of the three large corpor-
ations whose rights are infringed in these
cases is in any way comparable to that of
minority group members.

The contradiction involved in a court dedicated to
‘the inherent dignity of the human person’ granting
constitutional protection to the activities of major
corporations has been noted before by commenta-
tors.” However, it has not before received such
argumentative prominence in a Supreme Court
opinion on freedom of expression.

(3) Let us return to the third argument made by
La Forest J., that an activity may forfeit [some level
of] constitutional protection because it concerns a
suspect value. I believe this to be the really important
argument. The justification for constitutional protec-
tion of free expression can only be ‘top-down’.
Despite the Supreme Court’s current official view,
‘expression’ is a constitutional term of art. Citizens
make a politico-moral choice of which (in a general
sense) expressive or speech activities they choose to
regard as ‘expression’ in that technical sense which
brings those activities within constitutional protection.
The justification for that choice must be rooted in
principled political morality. The Court’s current
approach* is anything but principled. It consists of
allowing everything to count as ‘expression’, and
creating a series of ad hoc arguments under section
1 analysis to serve as the basis for the final decision.
The Court needs to follow here the lead provided
originally by Dickson C.J.C. and now by La Forest
J., and take seriously the thought that constitutional
protection for free expression is justified by the
relation between such protection and the promotion of
three central values — the search for truth, robust
self-government, and individual self-expression and
self-realization. The Court should follow its own
precedent, found in its approach to the interpretation
of section 15 on equality,” and use the values served
by free expression as grounds for interpreting the
scope of section 2(b), for demarcating what can count
as ‘expression’ at all. Then the Court will not have to
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be involved in vain calculations of the ‘distance’ of a
form of expression from the ‘core’ in order to
determine its constitutional status.

The issues here are deep ones having to do with
the internal architecture of the Charter itself. It was
well remarked in the early days of the Charter that:*

It cannot be correct that the substantive
rights and freedoms should be given their
most expansive meaning on the ground that
all control is supposed to lie in section 1,
while, at the same time, section 1 is to be
construed stringently because it is overriding
an infringement of a substantive right or
freedom.

Currently, however, the Supreme Court errs in the
opposite direction, at least with regard to freedom of
expression. They are far from construing section 1
stringently. Indeed there is much written about the
need to be flexible and contextual in carrying out the
balancing called for by section 1. But section 2(b) is
also being given the most expansive meaning poss-
ible. So there is no control of jurisprudential or
constitutional principle anywhere in the Court’s
approach to freedom of expression. Control comes
only from the exercise of judgment by individual
members of the Court. Whatever one’s view of the
integrity of the Court, that is reason for disquiet.

Even a brief look at other aspects of the Court
section 1 analysis in RJR-MacDonald reveals the
potential difficulties. The ‘contextual approach’ was
most recently glorified by McLachlin J. in Rocker,*
and La Forest J. quoted her eloguence here.®® He did
so in the course of arguing that the ‘contextual
approach’ leads to upholding the Tobacco Products
Control Act. McLachlin J. herself, as mentioned,
wanted to strike down the relevant sections of the
Act. So what was her response to this use of her own
ideas? It amounted to nothing more than: ‘There are
contexts and contexts, and when I said "contextual”,
I didn’t mean "contextual”".’*' The net effect of La
Forest J.’s contextual approach in R/R-MacDonald is
deference to the legislature. McLachlin J. objected to
the degree of de facto deference which La Forest J.’s
holding implied. But she did not, and cannot, argue
that his holding is substantively wrong. She can only
argue that she sees the context, and the degree of
deference to the legislature appropriate for that
context, differently from the way that he does. That
way of phrasing the disagreement is all that the
contextual approach allows, and it will not help to
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build up a body of serious and coherent jhrisprudence
on constitutional questions.

The downside of flexibility is also evident in the
discussion of whether the Act contains but a minimal
impairment of the section 2(b) freedom. Again,
McLachlin J. and La Forest J. did little more than
push, buttons to vote. La Forest J. began from the
benchmark of total ban on $moking, from which
mark the total ban merely on certain forms of
advertising looks like a minimal impairment.
McLachlin J: began from a benchmark of a totally
free marketplace of ideas, from which point the total
ban on certain forms of advertising looks like a great
deal more than a minimal impairment. Each of them
quoted in support McLachlin J.’s assertion in Comité
that ‘a limit prescribed by law should not be struck

“out merely because the Court can conceive of an

alternative which seems to it to be less restrictive’.*
Of course La Forest J. thought that to strike down the
Act is to do exactly that, while McLachlin J.
eschewed any such thought.

My point is not to argue for a strict approach to
the balancing called for by section 1. Because of the
wide scope of the full set of Charter rights and
freedoms thémselves, such a huge variety of issues
turn out to be justiciable under the section that
rigidity is impossible. My point is to show how
flexibility towards section 1 analysis, when combined
with an indiscriminate approach to the interpretation
of section 2(b), produces an area of constitutional
litigation wrapped in jurisprudential mist — where
landmarks can be seen but dimly, and it is easy for
the Court to lose its way. RJR-MacDonald is an
excellent supporting illustration, since the two main
contesting opinions, on the points on which they most
substantively disagree, have no resources to deploy in
reasoning, but can only in the style of a school-yard
argument trade slogans and generalities.’

The Court needs to take up the challenge
presented by the important parts of La Forest J.’s
opinion, and formulate a principled view of the scope
of section 2(b) freedom of expression based on a
coherent picture of the contribution made by freedom
of expression to human flourishing.d '

Roger A. Shiner
Department of Philosophy, University of Alberta.
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thing is protected by the Charter will be a matter of
section 1 analysis as well as the scope of the relevant’
other section. The important distinction between
‘coverage’ and- ‘protection’ is due to F.F. Schauer,
Freedom of Speech: A Philosophical Enquiry (New
York: Cambridge U.P.) at 89-90.

Staight Communications Inc. (Operating as Q107 FM
Radio) v. Davidson {1989), 59 D.L.R. (4th) 416
{S.C.C.).

. Moore v. Canadian Newspapers Co. Ltd. et al (year)

60 D.L.R. (4th} 113 (OHCJ.

Sponsored by the Public Art Fund.

Sponsored by Artspace, San Francisco.

Cf. e.g., US v. One Book Called “Ulysses’, 5 FSupp
182.(1933) (SDNY), affirmed 72 F2d 705 (2nd Cir)
(1934); US v. 12 200Ft Reels, 413 US 123 (1973).

See text associated with note 6, supra.

Paras. 75, 76.
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18.

19.

20.

21.

22.

23.

24.

25.

26.

27.

28.

29.

30.

Retail, Wholesale & Department Store Union, Local
580 et al v. Dolphin Delivery Ltd {1986), 33 D.L.R.
(4th) 174 (S.C.C.).

Dolphin Delivery, ibid. at 187, per Mclntyre J.

Irwin Toy, supra note 3 at 607; Reference Re ss.193
and 195.1(1)(c), supra note 3 at 109; R. v. Keegstra,
supra note 7 at 24.

R. v. Keegstra, ibid. at 26 (per Dickson CJC).
Cf. para. 171.

Reference Re ss.193 and 195.1(1)(c), supra note 3 at
74.

Rocket v. Royal College of Dental Surgeons of Ontario
(1990}, 71 D.L.R. {4th) 68 (S.C.C.). One source of
amusement in La Forest J.’s opinion is the extent to
which he uses quotations from earlier opinions by
McLachlin J. in arguing against her opinion in AJR-
MacDonald. | will mention two further instances later.

Ibid. at 79.
Para. 108.

Virginia State Board of Pharmacy et al v. Virginia
Citizens Consumer Council Inc et al, 425 US 748
(1976).

Bigelow v. Virginia, 421 US 809 (1975).

| have suggested elsewhere that in both the U.S. and
Canada all of the early commercial speech/expression
cases had misleadingly idiosyncratic fact situations
which made the decision to strike down the restriction
on expression independently appealing. Cf. Roger A.
Shiner, ‘Freedom of Commercial Expression’, in W.J.
Waluchow, ed., Free Expression: Essays in Law and
Philosophy (Oxford: Clarendon Press, 1994) 91-134 at
100-105. '

R. v. Edwards Books & Art Ltd {1986) 35 D.L.R. (4th)
1 at 49 (S.C.C.); repeated by him in Slaight, supra
note 11 at 423.

31.
32.
33.

34.

35.

36.

37.
38.

39.
40.
41.

42.

Para. 116.
Slaight, supra note 11 at 427.
Oakes, supra note 4 at 225.

Para 110. He is contrasting the instant case with the
protection given to speaking a language in such cases
as Ford v. Quebec (Attorney-Generall (1988), 54
D.L.R. {(4th) 577 (S.C.C.) and Reference Re Manitoba
Language Rights, [1985] 1 S.C.R. 721.

Allan Hutchinson, ‘Money Talk: Against
Constitutionalizing (Commercial) Speech’ (1990) 17
Can. Bus. L.J. 2-34; Wayne A, MacKay, ‘Freedom of
Expression: Is It All Just Talk?” {1989) 68 Can. Bar
Rev. 713; Lorraine E. Weinreb, ‘Does Money Talk?
Commercial Expression in the Canadian Constitutional
Context’, in David Schneiderman, ed., Freedom of
Expression and the Charter (Toronto: Thomson
Professional Publishing, 1991) 336-357; Roger A.
Shiner, supra note 29.

An approach which is fuelled by the misguided {if
originally well-intentioned) desire to be flexible and
contextual — but that is another story. See Shiner,
supra note 29 at 125-128.

See Law Society of British Columbia et al v. Andrews
et al (1989), 56 D.L.R. (4th) 1 at 10 (S.C.C.).

Re Cromer and BC Teachers’ Federation (1986}, 29
D.L.R. (4th) 641 (BCCA) at 652, per Lambert J.A.

Rocket, supra note_24 at 78.
Para. 71.
Cf. paras. 133-134.

Comité pour la République du Canada v. Canada,
[1991] 1 S.C.R. 139 at 248.
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They rode into Ottawa wearing sharp suits and
carrying expensive briefcases, accompanied by a
posse of well-placed lobbyists and high-priced law-
yers. It was a put-up or shut-up showdown between
multi-national tobacco companies, RIR-MacDonald
and Imperial Tobacco, and the Canadian government.
With the eyes of the world upon them, it was consti-
tutional high noon in Ottawa’s Supreme Court corral.
In dispute was the ability of the federal government
to curtail the corporate speech of tobacco companies
aimed at inducing consumption of the principal cause
of cancer in North America. But there was much
more at stake. In the shadow of the tobacco lobby
was the equally powerful gun lobby. The fate of gun
control legislation passing through Parliament would
be threatened by any decision in. favour of the
tobacco legislation.

As we now know, the tobacco lobby was suc-
cessful in its efforts to set aside the most restrictive
aspects of the Tobacco Products Control Act. Much
of the commentary -on the RJR-MacDonald' has
concentrated on the Charter dimensions of that
decision, particularly the implications for the regula-
tion of commercial speech generally. In this com-
ment, we want to take a different focus and concen-
trate on the federalism implications of the case — the
extent of the federal criminal law power. The federal
government’s ‘exclusive’ jurisdiction under section
91(27) has always been a difficult and dynamic cat-
egory of power to circumscribe: its scope is poten-
tially limitless and can subvert the division of powers
between the federal and provincial legislatures. With

succinct understatement, Justice Estey was close to

the mark when he noted that. “criminal law is easier
to recognise than to define.”? In seeking to set some
guidelines and limits, the courts have tended to swing
between unrealistically narrow and broad interpreta-
tions. Striking a considered and consistent balance
has proved an elusive task for the courts. As the most

recent effort in this process of delineation and defini-
tion, RJIR-MacDonald gives a progress report on
where the Supreme Court is and where it might be
going. However, as with so much earlier case law
about the criminal law power, there is more smoke
and mirrors than anything else.

SMOKE AND MIRRORS

The federal government’s power under section 91
to prohibit and regulate commercial advertising came
under serious threatin R/R-MacDonald. The sobering
reality of that threat is dramatized by the disagree-
ment amongst all levels of courts about the source of
the federal power to prohibit and regulate tobacco
advertising. At the Quebec Superior Court, Chabot J.
held that the federal government did not have the
power to enact a prohibition on tobacco advertising
or require mandatory health warnings; no authority
could be found under the federal criminal law power
or the ‘national dimensions’ branch of the peace
order and good government power. The Quebec
Court of Appeal thought differently. It unanimously
held that the federal government could enact the
Tobacco Products Control Act under the national
dimensions branch of POGG. According to the
Court, the problem of tobacco consumption in
Canada has reached such proportions as to be of
national concern, having the singleness, distinctive-
ness and indivisibility that distinguishes matters of
national concern from matters of local provincial
concern. The Act, however, could not be justified
under the federal criminal law power as tobacco
consumption and its promotion by advertising did not
have “an affinity with a traditional criminal law
concern.”® The Supreme Court of Canada, Justices
Sopinka and Major dissenting on this point, agreed
with the Quebec Court of Appeal that the Act was a
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valid exercise of federal power, but under the federal
power to make criminal law; they declined to offer an
opinion on its constitutional validity under the POGG
power.

Why such confusion among so many and so
learned judges about the ambit of the federal criminal
law power? Apart from and in addition to the overall
indeterminacy of constitutional law, the confusion can
be traced back to the decisions of the late nineteenth
century Privy Council. By circumscribing the federal
regulation of trade and commerce to no one specific
trade in Parsons and denying jurisdiction to the
federal government to prohibit trade other than in the
exceptional circumstances that give rise to the exer-
cise of the POGG power, the Privy Council curtailed
federal ability to control important economic levers
through the trade and commerce power.* But as long
as an enactment concerned prohibitions with penal
consequences attached,’ the criminal law power
could serve as the convenient vehicle for every kind
of regulation, economic or otherwise — laws pro-
hibiting combinations and price discrimination were
justified early in the twentieth century® and, later in
the century, those prohibiting resale price mainten-
ance and the continuation or repetition of an illegal
combinations were upheld under the criminal law
power.” This state of affairs inspired Bora Laskin to
write in the third edition of his case-book that “[r]es-
ort to the criminal law power to proscribe undesirable
commercial practices is to-day as characteristic of its
exercise as has been resort thereto to curb violence or
immoral conduct.”® '

So expansive was this power that the federal
government was driven to invoke the criminal law
power even to regulate the insurance industry® and to
prohibit the production of margarine. In the Margar-
ine Reference case, the Supreme Court of Canada
decided that enough was enough and tried to place
some limits on the criminal law power. In a famous
judgment, Justice Rand sought to narrow the unre-
stricted scope of the criminal law power to those laws
that had a “criminal public purpose.” He maintained
that such ends were served by laws which had as
their purpose “public peace, order, security, health,
morality” because these were the “ordinary though
not exclusive ends served” by the criminal law.'
Decades later, the criminal law power still retains
pivotal importance as the repository of much that was
denied the federal government under its general
power over trade and commerce." Nevertheless, it
is hard to reach any other conclusion than that Rand’s
‘triple-p’ formula — prohibition + penalty + pur-
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pose — only starts off any rigorous doctrinal analy-
sis; it does not and cannot complete the task without
much more.

In RJR-MacDonald, the Supreme Court was
asked by the tobacco manufacturers to find the
Tobacco Products Control Act beyond federal com-
petence as being largely in the nature of economic
regulation within the scope of provincial jurisdiction.
The Court refused the invitation, accepting that the
criminal law could justify federal intervention in the
powerful tobacco manufacturing industry by hamper-

-ing its alluring packaging and prohibiting its adver-

tising campaigns.

Writing for the majority of the Court, Justice La
Forest concluded that the restriction of advertising
and the requirement of mandatory labelling qualified
as an exercise of the criminal law power. The pith
and substance of the Act — that process of identify-
ing the dominant purpose of legislation which drives
the constitutional analyses in division of powers cases
— was identified as a concern with public health.'?
Health is not an enumerated head of power, but is
rather a subject matter of divided jurisdiction over
which the provinces and the federal government have
an interest. Indeed, Justice Rand had earlier con-
firmed health as one of the ordinary ends served by
the criminal law, that of safeguarding the public from
“injurious or undesirable effect.””® According to La
Forest J., the scope of the federal power to create
criminal legislation with respect to health matters is
broad, and is “circumscribed only by the require-
ments that the legislation must contain a prohibition
accompanied by a penal sanction and must be
directed at a legitimate public health evil.”'* That is,
the law must not be a colourable attempt to intrude
into the realm of provincial jurisdiction. By way of
example, La Forest J. argues that a law would be
colourable if it pertained only to a particular industry
(Parsons and Labartt) or only to the regulation of
advertising generally (Irwin Toy). He considered
these both to be areas of provincial concern.

It could not be said that this was a colourable
intrusion into provincial jurisdiction. According to La
Forest J., the law’s underlying concern was not the
regulation of advertising because it then “surely
would have enacted legislation applying to advertising
in more than one industry.”" On the other hand, if
the concern was the regulation of the tobacco industry
as an industry, he was of the view that “it would
surely have enacted provisions that relate to such
matters as product quality, pricing and labour
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relations.” ' In somewhat circular fashion, the Court
held that it was not advertising generally because the
Act applied to. only one industry and it was not
regulation of one industry because it did not concern
aspects of production in that industry. To bootstrap
his argument, Justice La Forest explained that
Parliament chose not to prohibit the tobacco industry
itself (by outlawing consumption, for example) for
the simple reason that it was “not a practical policy
option at this time.”"” Applying a mix of realpolitik
and behavioural science, La Forest J. explained that,
as cigarettes are a highly addictive product and over
one-third of Canadians smoke, a prohibition on
consumption likely would be resisted. Prohibition
could lead, as it did earlier in the century to an
increase in ““smuggling and. crime.”’® Given the
complex social problems created by tobacco
consumption (this provides the lead-in to La Forest
J.’s deference to Parliament in his discussion of least
restrictive  alternatives), “innovative legislafive
solutions are required to address them effectively.”"®
The effectiveness of this legislative solution, how-

ever, is not one which the Court would broach in its
federalism review: “the goal in pith and substance.

analysis is to determine Parliament’s underlying
purpose in a.enacting a particular piece of legislation;
it is not to determine whether Parliament has chosen
that purpose wisely or whether Parliament would
have achieved that purpose more effectively by
legislating in other ways.”%

Justices Major and Sopinka expressed disagree-
ment with the majority view in respect of the ban on
tobacco advertising. While the requirement of product
warnings could be justified under the federal criminal
law power, the advertising ban could not be as it did
not concern a “typically criminal public purpose.”
In a significant modification of Rand’s formulation in
the Margarine Reference, the two dissenters proposed
a narrow. test for determining whether a subject was
in pith and substance a matter for the criminal law:

the activity to be suppressed “must pose a significant,

grave and serious risk of harm to public health,
morality, safety or security.”? The type of commer-
cial speech targeted by the Act did not meet the test
of gravity and seriousness in endangering public
health.

Furthermore, the dissenting judges disagreed
with the majority on two further points — the validity
of ancillary regulation and the relevance of exemp-
tions. On the first issue, La Forest J. had written that

activities ancillary to an ‘evil’ could be prohibited
even though the underlying evil remains unregulated.
Relying on similar ancillary prohibitions on prostitu-
tion and assisted suicide, the majority found it consti-
tutionally unimpeachable, even though Parliament had
taken a “circuitous path” to accomplish the goal of
lessening tobacco consumption. In contrast, the
minority could see no analogy between the
criminalization of activities that follow in the wake of
prostitution or assisted suicide and tobacco consump-
tion. According to Major, “[t]Jobacco advertising is in
itself not sufficiently dangerous or harmful to justify
criminal sanctions,”? disregarding the fact that it is
the suppression of tobacco consumption that is the
targeted evil and not simply commercial speech. On
the second issue, the minority found that the exemp-
tions in the Act accorded to publications and broad-
casts from outside of Canada suggested that the Act
was in the nature of economic regulation rather than
criminal law. If 65% of the Canadian magazine
market would still include tobacco advertisements,
despite the prohibition, how could a criminal prohib-
ition be justified simply by ‘virtue of an
advertisement’s Canadian origins?* The ‘majority
replied by referring to the rule of interpretation that
a law does not lose its criminal character merely
because it contains exemptions; this was the case, for
instance, in Canada’s former criminal code prohib-
ition on abortions outside of accredited hospitals.25
The minority, suggesting that the federal POGG
power might provide appropriate authority for the
advertising ban, preferred not to “come to any
conclusion on this point” in view of their agreement
with the majority that, in any event, the Act failed
under the Charter.? '

The upshot of RJR-MacDonald is that, while
there are very real problems with banning tobacco
advertising entirely so long as tobacco remains a
legally available substance, the Supreme Court has
confirmed that the federal government is well within
its jurisdiction and rights to ban tobacco consumption
and to place some Charter-warranted restrictions on
tobacco advertising.”” Moreover, the victory for the
tobacco lobby has been bought at a high price for the
gun lobby. It now seems almost certain that the
Supreme Court will reject any constitutional challenge
to the new Firearms Act based on the division of
powers. When the smoke clears, it will be seen that
the tobacco lobby has shot the gun lobby where it
hurts most.
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GUNS AND ROSES

The government has introduced gun control
legislation in the form of the new Firearms Act.”
As well as amending various sections in Part III of
the Criminal Code, the Act provides for a compre-
hensive licensing system for those persons possessing
or wishing to possess firearms that are not prohibited
or restricted. To this extent, the Act builds on a set
of existing and constitutionally-valid rules that pro-
hibit or restrict the possession of certain firearms. In
future, the possession and sale, import or export, of
all firearms will be subject to control and regulation.
The stated purpose of the legislation is to inCrease
public safety and control crime by ensuring that all
firearms — potentially dangerous and life-threatening

devices — are registered. The Act does not prevent

the ownership of firearms, but requires that they be
registered and controlled. In light of the fact that
there are roughly 1400 firearm deaths each year,”
the measures appear to be modest and reasonable,
bringing Canada in line with laws. in most other
countries. Indeed, the Firearms Act is considered by
the gun control lobby te be too timid in the face of
havoc wreaked by people using guns. ’

To no one’s surprise, the gun lobby has resisted
the introduction of the Firearms Act with all the
political and legal might that it can muster. Their
central contention is that there is no established
correlation between the ownership of firearms and a
propensity to commit crimes and that registration will
only interfere with the proprietary rights of law-
abiding citizens and not prevent the use of illegally-
obtained firearms in criminal activities. Apart from
the many policy and social arguments that it has
sought to deploy, the gun lobby has argued strenuous-
ly that this legislation is unconstitutional in origin and
content. Its initial position has been that such legisla-
tion falls outside the federal government’s legitimate
authority under section 91(27) and more properly
falls under provincial jurisdiction. As best as can be
gathered, its contention is that, while the restriction
and prohibition of guns may at times be criminal in
nature and, therefore, validly federal in jurisdiction,
the imposition of a licensing and registration scheme
is traditionally a matter of ‘property and civil rights’
and, therefore, falls under exclusive provincial
authority. Whatever (dubious) merit this argument
might have previously held now seems to have been
effectively scotched by the Supreme Court’s decision
in RJIR- MacDonald.
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Prior to the decision in RJR-MacDonald, the
constitutional position seemed to be reasonably well-
established.®® The federal government has the clear
authority to legislate under its criminal law power to
prevent as well as to control crime. For instance, in
the 1981 case of Patrison, the Alberta Court of
Appeal upheld the validity of the federal law which
provides for the seizure of firearms in the interests of
public safety:*'

The legislation may be preventative of
crime.... When the object is to reduce the
incidence of injury or death to the citizens of
the country by the type of violence made
possible by the destructive power of a fire-
arm, it becomes clearly within the legislative
competence of the Government of Canada
under the head of criminal law to so enact.

Also, the courts have made clear that it is entirely
legitimate for the federal government to create
regulatory offences (as opposed to so-called ‘true’
crimes®) that are ancillary to the exercise of its
criminal ‘law power. Furthermore, the fact that
criminal laws are not part of the Criminal Code is not
determinative; the nomenclature of the legislation is
not decisive in matters of constitutionality.

If the federal government’s jurisdiction to enact
the Firearms Act was ever open to any doubt, it has
been almost entirely swept away by the Supreme
Court in RJIR-MacDonald. The majority of the Court,
in confirming that the criminal law power is plenary
in nature, broad in definition, flexible over time, and
catholic in substance, held that the challenged
Tobacco Products Control Act had an underlying
public purpose — the containment of the detrimental
effects caused by tobacco consumption — that was
criminal in nature. The fact that Parliament had not
criminalised the ultimate ‘evil’ of tobacco consump-
tion was not at all determinative: “it would be absurd
to limit Parliament’s power to legislate in this emerg-
ing area simply because it cannot as a practical matter
impose a restriction more specifically aimed at the
evil.”® Although the Act did not serve a purpose
that was traditionally or commonly considered to be
criminal, the federal government’s criminal law
power enabled it to create new crimes. Accordingly,
if the ban on tobacco advertising could be validly
criminalised on the basis that it helped to protect
Canadians’ health from smoking, there seems little
reason to believe that the licensing of gun ownership
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to protect Canadians’ safety from firearm injuries
could not equally be validated as an exercise of the
criminal law power. Insofar as the smoking of
tobacco threatens people, then it must also be so for
the use of firearms. '

But perhaps even more telling is the opinion of
the dissenting minority in RJR-MacDonald. Mindful
that their judgments were driven by an overriding
concern to ensure that the criminal law power is not
used indiscriminately by the federal government to
bring anything and everything within its constitutionat
mandate, the words and arguments of Justices
Sopinka and Major offer weighty support for the
validity of the Firearms Aci. They held that the
definitional heart of the federal criminal law power is
to be found in the authority to prohibit conduct which
poses “a significant and serious risk of harm to
public health, safety or security.”* Although they
held that tobacco advertising was too far removed
from the injurious effects of tobacco use to fall within
the scope of the criminal law power, it seems reason-
able to assume that they would find that the connec-
tion between gun control and injurious conduct was
not so remote. In an important aside, Justice Major
opined that the only ancillary matters that have and
can fall within the scope of the criminal law power
are those where the core activity “concerns matters
which have traditionally been subject to criminal
sanctions and pose significant and serious dangers in
and of themselves.”* Whatever the case may be
with the smoking of tobacco, the possession and use
of firearms continues to be a conventional matter of
criminal regulation.*

Of course, the full extent of the criminal law
power can only be appreciated and assessed when the
use of that power to invalidate provincial legislation
is canvassed. It is only when the courts take as broad
an interpretation of the federal government’s criminal
law power in actions to challenge provincial legisla-
tion as they do in validating federal legislation that
there is real cause for alarm. If the criminal law
power 1is treated as expansively when provincial law
is being challenged as when federal legislation is
being defended, there is good reason to doubt the
wisdom of the Supreme Court’s in R/JR-MacDonald.
Such an interpretation would exert a considerable
centripetal and unwelcome force on the balance of
constitutional jurisdiction. However, in recent years,
the Supreme Court’s treatment of the criminal law
power to curtail provincial legislation has continued
to accommodate the reasonable exercise of provincial
powers in areas that are commonly perceived to be

criminal in nature and scope.’ Relying upon the
provinces power under section 92(15) to impose
“punishment by fine, penalty or imprisonment,” the
courts have tended to uphold provincial penal legisla-
tion; concurrent and overlapping jurisdiction is alive
and well in some areas of criminal regulation. More-
over, the courts have not been quick to regard the
existence of similar federal and provincial schemes to
regulate anti-social conduct as bringing the para-
mountcy doctrine into play.3®

In Morgentaler (No. 3), the Supreme Court
struck down a provincial law that required certain
designated medical procedures, including abortion, to
be performed in hospitals. The province claimed that
this measure was intended to prohibit privatization in
order to maintain high-quality health care and was,
therefore, within the province’s constitutional juris-
diction. In a unanimous decision, the Supreme Court
determined that the legislation’s real purpose was to
“suppress the perceived harm or evil of abortion
clinics”*® and held it 1o be an invalid incursion into
the federal government’s criminal law jurisdiction. At

 the heart of Sopinka’s judgment for the Court was the

insistence that, while the establishment and enforce-
ment of a local standard of morality does not necess-
arily invade the field of criminal law, “interdiction of
conduct in the interest of public morals was and
remains one of the classic ends of the criminal
law.”* The effect of this very strong judgment is to
jar the general belief that, provided that a province
has a viable claim to jurisdiction under a valid head
of provincial power, there is plenty of room for
concurrent jurisdiction in matters concerning social
regulation. However, in light of the Supreme Court’s
emphatic judgment in RJR-MacDonald, the judgment
in Morgentaler may prove to be more of an aberra-
tion, driven more by the Court’s irritation at a
province’s duplicity in trying to slip one by the courts
and the constitution, than the beginning of a new
trend in criminal law doctrine.

In many ways, the gun lobby’s challenge to the
Firearms Act on federalism grounds is speculative and
the least likely to succeed; it represents a small part
of a larger scatter-gun approach that seems committed
to firing anything that constitutionally moves. The
gun lobby’s efforts to target those provisions of the
Act that touch on Charrer matters seem closer to the
target, but they still likely are outside of its constitu-
tional. range and argumentative fire-power. For
instance, the contention that section 7’s guarantee of
life liberty and security of the person can be used to
ground some kind of American-style right to bear
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arms is fanciful in the extreme; if anything, section
7 can be viewed as protecting people from guns
rather than enhancing gun ownership. Also, the gun
lobby and their lawyer’s claims that sections of the
Firearms Act infringe people’s rights to be safe from
“unreasonable search and seizure” and from “cruel
and unusual treatment or punishment” are difficult to
sustain. Regarding the former claim, the courts have
held that it is not unreasonable to allow spot-check
inspections to be carried out in relation to regulated
activity so as to monitor compliance with appropriate
safety or health standards.*’ There is particular
concern about the ability to inspect residential dwell-
ings and, in this regard, the Act makes those inspec-
tions, absent a judicially-authorized search warrant,
illegal without reasonable notice and the consent of
the occupant. Regarding the latter claim, while the
courts have been solicitous to protect people from the
imposition of minimum sentences where the sentence
might be “grossly disproportionate” to the crimi-
nalised conduct, they have not condemned out-of-
hand the imposition of minimum sentences where the
context is serious enough.* Moreover, even if the
gun lobby’s arguments prevailed on these matters, it
would not jeopardize the whole legislation, but only
particular severable parts of it.

The most pressing and deserving constitutional
argument being made by the gun lobby against the
Firearms Act concerns its potential infringement of
aboriginal and treaty rights that are entrenched by
section 35. It is clear that many Aboriginal people
who have a constitutionally-protected right to hunt
also have the right to possess a firearm for. that
purpose. The pertinent question, following the
Sparrow decision,*” is whether the impediments to
exercising these constitutional rights are justifiable as
reasonable regulations that are warranted by a “com-
pelling and substantial objective” and interfere with
the particular right as little as necessary. This diffi-
cult to judge, but the federal government’s efforts to
engage in consultations with affected Aboriginal
groups and its willingness to make special arrange-
ments to administer the licensing system as it
involves Aboriginal peoples will go much of the way
to satisfying the constitutional requirements of section
35. Nevertheless, although concern for the position of
Aboriginal groups is admirable, one cannot help but
be a little suspicious of lobbyists who ‘convert’ to the
aboriginal cause only when it'is in their own best
interests to do so: fair-weather friends are no friends
at all.
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PARTING SHOTS

In conclusion, therefore, it can be reported that
the Canadian government lost in their shoot-out with
the tobacco lobby, at least temporarily. Nevertheless,
there are indications that victory might have been
won at too high a price; having won the battle, the
tobacco lobby might actually have put themselves in
danger of losing the war. In manner of speaking, it
might be choking on its own success; the decision
might galvanise a weak government to take a stronger
stand. However, it might be that, in the constitutional
showdown between Ottawa and the tobacco lobby,
one of the federal stray bullets hit the unsuspecting
gun lobby and caught them unawares. The decision in
RJR-MacDonald has strengthened the government’s
hand in silencing the outraged cries of the gun lobby
— the Firearms Act will likely not fall for want of
federal jurisdiction. Smoking guns, indeed.Q

Allan C. Hutchinson
Osgoode Hall Law School, York University.
David Schneiderman

Executive Director, Centre for Constitutional Studies,
University of Alberta.
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In late 1992 Lucien Dagenais and three other
Christian Brothers were on trial, or about to go on
trial, in Ontario for the physical and sexual abuse of
young boys who had been in their care at Catholic
boarding schools. Dagenais v. C.B.C." concerned a
publication ban issued in the course of Dagenais’ trial
which prevented the C.B.C. from broadcasting the
docudrama, The Boys of St. Vincent, until the com-
pletion of all four trials.> The case received consider-
able attention from the popular media which is
seldom as indignant as when its own interests are
threatened. In its decision, the majority of the
Supreme Court agreed with the Ontario Court of
Appeal and found the publication ban in the case to
be overly broad and unwarranted in light of available
alternative measures. The analysis the Court adopted
to reach its conclusions raises several important
issues. The Court determined that the Charrer did
indeed apply to the common law rule concerning
publication bans. The Court also outlined the proper
procedure to be followed by third parties appealing
interlocutory orders, such as publication bans, in
criminal matters. In addition, the common law rule
regarding publication bans was refashioned in a
Charter-friendly form and, in the course of its
analysis, the Court reformulated the “deleterious
effects” branch of the Oakes test.

The question of exactly who and what is bound
by the provisions of the Canadian Charter of Rights
and Freedoms has occupied legal scholars since the
document’s proclamation. Not until 1986, however,
did the Supreme Court of Canada have an opportunity
to pronounce on the question. The case of
R.W.D.S.U. v. Dolphin Delivery > provided the
backdrop for the Court’s attempt to define the scope
of Charter application. However, since the Court
rendered its decision in 1986, Canadian jurists and
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legal academics alike have been struggling to make
sense of it,

Most puzzling among the various holdings found
in Mclntyre J.’s decision for the Court were the
assertions: 1) that courts were not “government” for
the purposes of section 32(1) of the Charter and,
thus, were not subject to the application of the
Charter,* and 2) that the Charter applied to the
common law only “insofar as the common law is the
basis of some governmental action.”® The combined
effect of these two holdings is that court orders issued
pursuant to -the common law are not subject to
Charter application if the parties to the litigation are
non-governmental. In the course of private litigation,
then, court orders issued pursuant to the common law
could infringe any of the rights and freedoms con-
tained in the Charter. Seemingly attempting to soften
the implications of this holding, Mclntyre J. sug-
gested that the “judiciary ought to apply and develop
the principles of the common law in a manner con-
sistent with the fundamental values enshrined in the
constitution.”® As.Peter Hogg has pointed out, this is
what Mclntyre J. seemed to do when he went on in
the decision to measure the common law rule con-
cerning secondary. picketing against sections 2(b) and
1 of the Charter.” It is instructive that Mcintyre J.
undertook such an evaluation despite the fact that the
case involved two private litigants and a common law
rule. The weight to be accorded Mclntyre’s ought (in
“ought to apply and develop the principles of the
common law ...”), however, was not clear from his
judgment and remains unclear after the Dagenais
decision.

The majority decision in Dagenais was delivered
by Lamer C.J.* McLachlin J. delivered a separate
concurring opinion while LaForest, L.’Heureux-Dubé
and Gonthier JJ. each wrote separate dissents. The
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Court divided on the issues of application of the
Charter, - the common law test for publication bans,
and the procedure to be followed for appealing a
publication ban.

Lamer C.J.’s majority judgment seems to tip-toe
around the issue of Charter application. At one point
he adopts Mclntyre J.’s position from Dolphin
Delivery when he quotes lacobucci J. approvingly
from R. v. Salituro®

When the principles underlying a common
law tule are out of step with the values
enshrined in the Charter , the courts should
scrutinize the rule closely. If it is possible to
change the common law rule so as to make
it consistent with Charter values ... then the
rule ought to be changed.
This is clearly not a strict test: “values,” “if poss-
ible,” “ought 10 be changed.” According to this
conception the common law is obviously not to be
subjected to the full rigours of Charter scrutiny.
Elsewhere, however, Lamer C.J. states that “the
common law rule governing the issuance of orders
banning publication must be consistent with the
principles of the Charter.”"® How these two state-
ments are to be squared is not made clear.

Nowhere in the Dagenais decision does Lamer
C.J. mention.Dolphin Delivery or the possible impli-
cations of its holdings for the case at hand. Instead,
extending the Court’s reasoning in Slaight Communi-
cations Inc. v. Davidson,"! Lamer C.J. holds that in
Dagenais and in other cases involving common law
rules conferring discretion, the rules cannot confer

the power to infringe the Charter without meeting the ’

section 1 justification test.”” Lamer C.J. makes no
distinction between common law rules in the criminal
context and those in strictly private litigation, leaving
one to believe that no such distinction is required. If
carried to its logical conclusion, the Chief Justice’s
reasoning seems to turi Dolphin Delivery on its head
since it at least implies, and may even be construed
as explicitly stating, that the Charter applies to the
common law in all contexts.

Apparently cognizant of the broad implications of
the Chief Justice’s decision, McLachlin and La Forest
JJ. attempt to refine the-majority’s holding in the area
of Charter application. La Forest J. distinguishes
Dagenais from Dolphin Delivery on the grounds that
the court order in Dagenais “is one exercised pursu-
ant to a discretionary power directed at a govern-

mental purpose, i.e., ensuring a fair trial” and “not
the invocation of the law by a private individual.”"
The fact that the infringement was a by-product of
criminal proceedings, which themselves arose at the
behest of the Crown, provides for La Forest J. a
sufficient governmental nexus to warrant the applica-
tion of the Charter to the publication ban. La Forest
J. also states that he agrees with the comments of
McLachlin J. on the point of Charter application.

McLachlin J. explicitly recognizes the implica-
tions of the majority judgment, stating that “the
practical effect of the Chief Justice’s approach ...
may mean that all court orders would be subject to
Charter scrutiny.”" The result in Dolphin Delivery
would have been completely different, states
McLachlin J., if the Chief Justice’s reasoning in
Dagenais had been applied, since the ban on second-
ary picketing at issue in. that case was exercised
pursuant to a common law rule which conferred
discretion to infringe the Charter.'”” A more tenable
approach, McLachlin J. claims, would be a narrower
one which would begin with the proposition that
“court orders in the criminal sphere which affect the
accused’s Charter rights or procedures by which
those rights may be vindicated must themselves
conform to the Charter.”'® McLachlin J. also leaves
open the possibility of Charter application beyond the
criminal sphere, suggesting, however, that the deter-
mination of the limits of Charter application in such
contexts be made on a case-by-case basis."”

In support.of her position, McLachlin J. draws
upon the Court’s previous decisions in R. v. Rahey '®
and B.C.G.E.U. v. British Columbia (Attorney Gen-

eral)."” Rahey involved an appeal based on the

accused’s section 11(b) right to be tried within a
reasonable time and the assertion that the trial judge
in the case, by ordering 19 adjournments, had viol-
ated this right. In Rahey, La Forest J., without
addressing the implications of Dolphin Delivery,
found that “the courts, as custodians of the principles
enshrined in the Charter, must themselves be subject
to Charter scrutiny in the administration of their
duties.”? Also called upon to support McLachlin J.s
position, but adding to the confusing jurisprudence in
the area; was the B.C.G.E.U. case. At issue was an
injunction prohibiting picketing outside the British
Columbia court house. Dickson C.J.’s majority
decision distinguished Dolphin Delivery on the ground
that the motivation for - the court’s action in
B.C.G.E.U. was “entirely public in nature,” namely
the protection of access to the courts by the public,
and held that, as such, the Charrer should apply to
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the court’s action. The public nature of the action in
Dagenais then (criminal proceedings), would also
seem to attract Charter application.

Although not mentioned by McLachlin J., in the
period between Dolphin Delivery and Dagenais the
Supreme Court has several times applied the Charrer
to the common law in the criminal context. In R. v.
Bernard®”' the Court evaluated the common law rule
which held that intoxication provided no defence to
general intent offences with reference to sections 7
and 11(d) of the Charter. At issue in R. v. Swain®
was the common law rule permitting the Crown to
adduce evidence of the accused’s insanity, irrespec-
tive of the wishes of the accused. This rule was found
to infringe section 7 of the Charter. In neither of
these cases did the Court address the holdings in
Dolphin Delivery. One is left to presume that since
criminal proceedings by definition involve the state,
common law rules in such a context must comply
with the Charter, further supporting La Forest and
McLachlin JJ.’s positions.

Justice L’Heureux-Dubé, however, rejects the
majority holding that the publication ban under
consideration should be subjected to Charrer scru-
tiny.*® L’Heureux-Dubé J. takes a strict approach to
Mclntyre J.’s assertion in Dolphin Delivery that the
Charter does not apply to court orders per se, since
the courts do not constitute government under section

32(1). Referring to her own approach in Young v. .

Young,* where even a court order made pursuant to
statutory authority was held to be immune from
Charter scrutiny, it is not surprising that L’Heureux-
Dubé J. reached the conclusion she did. It is trouble-
some, however, that L’Heureux-Dubé J. approvingly
identifies exceptions to the rule about Charter appli-
cation to judicial activity (Rahey and B.C.G.E.U.)
without articulating why, courts not being “govern-
ment,” the Charter would apply to their activity.?
Also, drawing on. the token remarks about the
" Charter’s application to the common law in Doiphin
Delivery and Salituro, 1’ Heureux-Dubé J. repeats the
Court’s vague assertion that the common law must be
developed in a manner consistent with the Charter.®
If the common law is to be developed consistent with
the Charter and, of course, statutes must be consist-
ent with the Charter, and court orders are only made
under the authority-of one of these sources, unless a
judge oversteps the authority conferred by the law it
is difficult to imagine how a court order could
legitimately result in a Charter infringement.
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Judging, however, from the reasoning evinced in
the recently released Hill v. Church of Scientology of
Toronto* the Court is determined to apply the mushy
“consistent with Charter values” approach to the
common law in cases involving only private litigants.
Cory J. for the majority in that case stressed that,
when evaluating the common law, “[i]t is important
not to impert into private litigation the analysis which
applies in cases involving government action.”” The
appropriate analysis, however, still remains shrouded
in a fog of vague language. Of course this vagueness
allows the courts to maintain a great deal of discre-
tion since they are not bound by the relatively strict
doctrines of the Charter when dealing with the
common law.

Dagenais also raises an interesting procedural
question about which there is as much divergence on
the Court as with the Charrer application issue. The
question concerns the right of appeal of the publica-
tion ban (and presumably other interlocutory orders)
by third parties, in this case the C.B.C..

Lamer C.J. s majority judgment is an appropriate
starting point for an analysis of the procedural issue
in this case. The question which arose concerned the
avenues available to the C.B.C., or any other third
party to an interlocutory criminal order, after having
been denied in their attempt to dissuade the court
from issuing a publication ban at the trial level. At its
most basic,” the judgment of Lamer C.J. on this
question may be summarized as follows: If the
publication ban is issued by the superior court of a
province then the appropriate avenue of appeal is
directly to the Supreme Court of Canada by way of
section 40.of the Supreme Court Act;® alternatively,
if the order is issued by the provincial court of a
province then the appeal should be made to the
superior court of the province for a remedy of
certiorari.* Both of these avenues required the
majority to proffer more expansive readings of the
respective statutory and common law enabling provi-
sions than existed previously. The majority provided
these expanded interpretations with the admonition
that neither was entirely satisfactory and that legisla-
tion was required to deal effectively with the ques-.
tion.*? Other than an unstated but apparently assumed
inherent right of appeal, Lamer C.J. did not offer an
explanation of why third parties were entitled to an
appeal of the initial publication ban hearing.
McLachlin J., in her judgment, suggests that the third
party’s right of appeal flows from the notion that
courts must be able to provide a “full and effective
remedy for any Charter infringement.”® Further,
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McLachiin J. states that the right of appeal and the
procedures for pursuing an appeal outlined by the
Chief Justice satisfy the “effective remedy” require-
ment.>

Dissenting on this point were Justices La Forest
and L’Heureux-Dubé.*® Addressing the axiom which
seems to inform the judgments of the Chief Justice
and McLachlin J. ("where there is a right there is a
remedy”) L’Heureux-Dubé J. asserts that the only
remedy to which the C.B.C. was entitled was being
given standing at the trial hearing to decide on the
issuance of the publication ban.* L’Heureux-Dubé J.
was unable to find any grounds in the Supreme Court
Act, in the Criminal Code, or in the common law
which would provide an avenue of appeal for a third
party from the order of a trial judge in a criminal
proceeding. She did state, however, that “[w]ere this
a case where the appellants had no access whatsoever
to an initial remedy then section 24(1) [of the Char-
ter] might confer jurisdiction to provide an initial
remedy, such as giving the appellants standing to
raise the issue.”* L’Heureux-Dubé J.’s position on
this issue is somewhat problematic since it presumes
that a remedy (the publication ban hearing) would
precede the Charter infringement (the actual court
order).” It would be more reasonable to conclude
that the requirement for a remedy would not be
fulfilled unless the remedy were available after the
actual alleged. infringement instead of before the
possible infringement. On the procedural point then,
the course described by Lamer C.J. and McLachlin
J. would seem more in accordance with the axiom:

The substantive portion of the Dagenais case

concerns the common law rule governing the issuance

of publication bans. On this issue too, the Court is
polarized. Gonthier J. , with whom L’Heureux-Dubé
J. is in agreement on this point, asserts that the
existing common law rule is consistent with the
Charter and need not be varied.* Gonthier J. argues
that the structure of the existing rule need only be
modified in accordance with existing Charter analy-
sis.*” Agreeing with the majority that once prima
Jacie violations of the competing rights (fair trial and
free expression) have been established, Gonthier J.
states that the burden of both parties has been dis-
charged and that the ensuing balancing should not
privilege or disadvantage either of the rights.*
Presuming that a publication ban violates freedom of
expression, and that the right to a fair trial constitutes
a pressing and substantial objective, Gonthier J.
focuses his analysis on the last two steps of the Oakes
test.

Under the minimal impairment branch, possible
alternatives to the ban should be considered, but,
counsels Gonthier J., “the mere existence of alterna-
tives to publication bans ... does not of itself support
the denial of a publication ban.”* Gonthier J. urges
a consideration of the costs and burdens of alternative
measures and asserts that alternativés must be con-
sidered within the Anglo-Canadian legal tradition.*
About this tradition, Gonthier J. suggests that it has
been 1o “accept the propriety of bans even though it
cannot ‘be sald with certainty that the fairness of a
trial will be denied.”* Also part of the Anglo-Cana-
dian tradition, states Gonthier J. approvingly, is a -
reluctance to engage in the extensive jury challenges,
voire dires or jury sequestrations which are so
prevalent in the American context and which would
constitute the bulk of the effective alternatives to
publication bans.* Further revealing his obvious
privileging of the fair trial rights of the accused over
the free expression rights of third parties, Gonthier J.
cites with approval the Alberta Court of Appeal
decision in R.-v. Keegstra (No.2)*® in which the court
banned the showing of a small play about holocaust
revisionism. The play was showing in Edmonton, 160
kilometres away from the trial venue. That case was
an egregious example of the most remote speculation
about risks to trial fairness trumping free expression
rights — an outcome that flows naturally from
Gonthier J.’s formulation of the publication ban rule.

The majority decision of Lamer C.J. certainly
seems to take free expression rights more seriously
when considering the publication ban rule. In the
view of the Chief Justice, “the pre-Charter common
law rule governing publication bans emphasized the
right to a fair trial over the free expression interests
of those affected by the ban.”* As such, the rule
must be modified. Lamer C.J. states the test for
publication bans as follows:*

(a) Such aban is necessary in order to prevent a real
and substantial risk to the fairness of the trial
because reasonably available alternative measures
will not prevent the risk; and

(b) The salutary effects of the publication ban out-
weigh the deleterious effects to the free express-
ion of those affected by the ban.

Elaborating on first part of the rule, Lamer C.J.
states that while the Charter guarantees a fair trial,
“it does not require that all conceivable steps be
taken to remove even the most speculative risks” and
that “publication bans are not available as protection
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against rtemote and speculative dangers.”* As
examples of reasonably available alternatives the
Chief Justice includes “changing venues, sequestering
jurors, allowing challenges for cause and voir dires
during jury selection, and providing strong judicial
direction to the jury.”*

The second part of the newly formulated rule
requires a consideration of the effects of the publica-
tion ban. As such it is analogous to the “deleterious
effects” analysis in the Oakes test. The Chief Justice,
in fact, suggests that this portion of the Oakes test be
reformulated to conform with the second part of the
publication ban rule. Whereas the original “deleteri-
ous effects” portion of the Oakes test required the
consideration of the objectives of the impugned
measure in light of its deleterious effects, the new
test would require that both the objectives and the
salutary effects of the measure be weighed against its
deleterious effects.>' Under this new formulation, the
deleterious effects analysis may yet emerge from its
status as a mere vestigial appendix to the functionally
important organs of the Oakes test.

On the point of the practical implications of the
second part of the publication ban rule, Lamer C.J.
notes that technological advances in communication
(electronic mail and bulletin boards for example) have
eroded the actual potential effects of publication bans
on jury impartiality and that these advances must be
considered when determining the probable efficacy of
a ban.” Further, the Chief Justice even questions
whether future jurors are in fact irremediably
adversely affected by the majority of pre-trial public-
ity, since judicial direction with regard to certain
sources of information should enable jurors to focus
only on juridically acceptable evidence.> Given these
observations, and the newly formulated rule, it is
likely that free expression will receive more serious
consideration from the judiciary when future publica-
tion bans are contemplated.

The Dagenais decision would appear to be yet
another confusing foray by the Supreme Court into
the area of Charter application. The Court continues
to evince contradictory tendencies when discussing
the application of the Charter to the common law
and, as yet, no clear position on the issue has
emerged. While it would be more desirable to have
the Court confront and deal directly with the incoher-
ence of the Dolphin Delivery decision, Dagenais may
nevertheless represent an incremental step towards a
more sustainable and principled approach to deter-
mining the Charter’s application to the common law.
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Further, a clearly positive aspect of the Dagenais
decision is the fact that the majority of the Court has
given significant weight to the consideration of free
expression interests in applying the common law rule
governing the issuance of publication bans, an
element clearly missing from previous decisions in
the area.Qd

Patrick Nugent
Law Student, University of Alberta and Summer
Research Associate, Centre for Constitutional Studies.
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