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Originalism is a body of theories about
constitutional interpretation that gained
popularity in the United States in the 1980s.
These theories maintain that the meaning of
constitutional provisions is fixed at the time
of framing and ratification and that the
popularly understood meaning of the words
at that time (or the original intentions of the
drafters) is authoritative. While originalism
purports to have a positivist orientation,
some American scholars have argued that it
is mere subterfuge for conservative judicial
activism and is better understood as a populist
rhetorical practice that has invigorated radical,
conservative political movements. This article
argues that feminist theorists should reconsider
their outright dismissal of originalist theories
as deleterious for women’s rights, and instead
conduct a deeper analysis that weighs their
as-yet unexplored potential benefits against
the well-documented risks, using the example
of section 28 of the Canadian Charter of
Rights and Freedoms as a case in point.  The
application of originalist principles, at least for
the interpretation of section 28, is a critical
step in moving women towards having truly
equal access to Charter rights.

”1

Loriginalisme est un ensemble de théories
portant sur [interprétation constitutionnelle
qui gagna en popularité aux Etats-Unis
dans les années 1980. Selon ces théories, la
signification des dispositions constitutionnelles
est arrétée au moment de la formulation et de
la ratification et la signification communément
accordée aux mots 4 Iépoque (ou les intentions
initiales des rédacteurs) fait autorité. Bien que
loriginalisme prétende avoir une orientation
positiviste, certains chercheurs états-uniens
ont soutenu qu’il sagit d'un simple subterfuge
pour lactivisme judiciaire conservateur et
il est mieux compris comme une pratique
de rbétorique  populiste ayant  revigoré
des  mouvements politiques  conservateurs
radicaux. Lauteur de cet article soutient que
les théoriciens féministes devraient reconsidérer
leur rejet catégorique des théories originalistes
comme nuisible aux droits des femmes et mener
plutét une analyse plus approfondie mettant
en balance les avantages éventuels jusqualors
inexplorés et les risques solidement documentés
&L uide de l'article 28 de la Charte canadienne
des droits et libertés comme exemple typique.
Lupplication de principes originalistes, du
moins pour [interprétation de larticle 28,
est un pas critique pour mener les femmes vers
Lobtention d’un accés véritablement égal aux
droits garantis par la Charte.

1 This title takes its inspiration from provocative titles of feminist works such as Beverley Baines, “Is
Constitutionalism Bad for Intersectional Feminists?” (2010) 28:3 Penn St L Rev 427; Susan Moller
Okin, “Is Multiculturalism Bad for Women?” in Joshua Cohen, Matthew Howard, & Martha C
Nussbaum, eds, Is Multiculturalism Bad for Women? (Princeton: Princeton University Press, 1999)
7; and some originalist writing, such as James Allen, “The Curious Concept of the ‘Living Tree’
(or Non-Locked-In) Constitution” in Grant Huscroft & Bradley W Miller, eds, 7he Challenge
of Originalism: Theories of Constitutional Interpretation (New York: Cambridge University Press,
2011) 179. A version of this paper was presented at a March 2013 conference in Lisbon, Portugal,
entitled, “Pluralism, Inclusion and Citizenship: A Diversity and Recognition Project” hosted by

Inter-Disciplinary.Net.

2 Ph.D. (Candidate), Faculty of Law, Queen’s University, Kingston, Ontario, Canada; Trudeau and
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Introduction

This paper attempts to answer a conundrum: can conservative theory devel-
oped to thwart women’s rights be used to save them? Originalism represents
a strain of theories about constitutional interpretation that gained popularity
amongst some prominent members of the United States Supreme Court and
conservative scholars in the 1980s.> Many trace its emergence from the US
Department of Justice’s desire during the Reagan era to roll back progressive
decisions from the Warren and Burger courts. This included the most famous
conservative béte noire, the landmark abortion case Roe v Wade.* Seeking
to curb progressive “judicial activism,” proponents of these theories argued
that the meaning of the US Constitution was fixed at the time of framing
and ratification, and that it is discoverable as an empirical fact by way of
the original intentions of the drafters or (as later theorized) the popularly
understood meaning of the words and phrases at the time (called “original
meaning”). Further, originalists believe that original intention/meaning is
legally binding (and therefore most claim it is the only “true” method of
constitutional interpretation).’ While originalism purports to have a positivist
orientation, some American scholars have argued that, rather than a theory
of constitutional interpretation developed by judges and academics, it is bet-
ter understood as a populist rhetorical practice that has invigorated radical,
conservative political movements in the United States.® However, there are
others who question whether its conservatism is an inevitable consequence of
its methodology.”

3 'The usual authority cited as the first use of the term is ironically someone who came not to praise
originalism but to bury it: Paul Brest, “The Misconceived Quest for Original Understanding”
(1980) 60 BUL Rev 204 [Brest]. However, Supreme Court Justice Antonin Scalia is probably the
best known proponent of originalism (see, for instance, A Master of Interpretation: Federal Courts
and the Law (Princeton: Princeton University Press, 1997)).

4 410 US 113 (1973). Sec e.g. Robert W Bennerr, “Originalism and the Living American
Constitution” in Robert W Bennett & Lawrence B Solum, Constitutional Originalism: A Debate

(Ithaca, NY: Cornell University Press, 2011) 78 ar 79-30 [“Originalism and the Living American
Constitution”].

5 Lawrence B Solum, “We are All Originalists Now,” in Robert W Bennett & Lawrence B Solum,
Constitutional Originalism: A Debate (Ithaca, NY: Cornell University Press, 2011) 1 at 3-5 [“We
Are All Originalists Now”]. He indicates that the “fixation thesis” and the idea that the original
meaning of the text has legal force (the “textual constraint thesis”) “are accepred by almost every
originalist thinker.”

6 SeeRobert Post & Reva Siegel, “Originalism as a Political Practice: The Right’s Living Constitution”
(2006) 75 Fordham L Rev 545 [Post and Siegell; Jared A Goldstein, “The Tea Party Movement and
the Perils of Popular Constitutionalism” (2011) 53 Ariz L Rev 827; Mary Ziegler, “Grassroots
Originalism: Judicial Activism Arguments, the Abortion Debate, and the Politics of Judicial
Philosophy” (2013) 51 U Louisville L Rev 201.

7 For instance, Akhil Reed Amar, America’s Constitution: A Biography (New York: Random House,
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Few feminist theorists have engaged critically with originalism, and those
who have done so concluded that it would not be advantageous for women
to accept its tenets (at least, as conventionally understood).® The example of
section 28 of the Canadian Charter of Rights and Freedoms® calls for feminists
to take a closer look at originalism as a viable methodology to advance wom-
en’s equal rights. Similar to the US “Equal Rights Amendment,” section 28
reads: “Notwithstanding anything in this Charter, the rights and freedoms
referred to in it are guaranteed equally to male and female persons.” Section
28 was intended to transform judicial understandings of rights (particularly
equality) to ensure that they were accessible to women in practice, and to
protect gender equality from being undermined by other provisions of the
Charter or judges themselves.

Subsequent judicial interpretation, however, has debased section 28’s sta-
tus as a provision promoting the rights of women. Judges have instead de-
ployed section 28 to reinstate male privilege and have marginalized the section
within the constitutional landscape. This article will argue that taking anoth-
er look at originalist interpretive principles is a critical step towards restoring
section 28 as a fully functional constitutional provision and ensuring women
have equal access to Charter rights. First, I provide a brief history of section 28
and subsequent problems in its interpretation. Second, I summarize key com-
ponents of originalist theories (both older forms and “new originalism”) and
major criticisms of the theories, including the Supreme Court of Canada’s rea-
sons for rejecting originalist methodology eatly in the Charter’s history. Last,
I consider the feasibility of incorporating “new originalism” into Canadian
law and the risks inherent in such a practice. Ultimately, I argue in favour

2005); Jack M Balkin, Living Originalism (Cambridge, Mass: Belknap Press of Harvard University
Press, 2011) [Living Originalism]; and James E Ryan, “Laying Claim to the Consticution: The
Promise of New Textualism” (2011) 97:7 Va L Rev 1523. In the Canadian context, see Adam M
Dodek, “The Dutiful Conscript: An Originalist View of Justice Wilson’s Conception of Charter
Rights and Their Limits” (2008) 41 SCLR (2d) 331 [“The Dutiful Conscript™]; and “Where Did
(Section) 1 Come From? The Debates Over the Limitations Clause at the Special Joint Committee
of the Senate and the House of Commons on the Constitution, 1980-81” (2010) 27 NJCL 77
[“Where Did (Section) 1 Come From?”].

8 Mary Ann Case, “The Ladies? Forget About Them. A Feminist Perspective on the Limits of
Originalism” (2014) 29 Const Commentary 431; Helen Irving, Gender and the Constitution: Equity
and Agency in Comparative Constitutional Design (Cambridge: Cambridge University Press, 2008)
at 58 [Irving]; and Reva B Siegel, “She the People: The Nineteenth Amendment, Sex Equality,
Federalism, and the Family” (2002) 115:4 Harv L Rev 947 at 1032-1034.

9 Canadian Charter of Rights and Freedoms, Part 1 of the Constitution Act, 1982, being Schedule B to
the Canada Act 1982 (UK), 1982, c 11 [Charter].

10 The US “Equal Rights Amendment,” which would have provided that, “Equality of rights under
the law shall not be denied or abridged by the United States or by any State on account of sex, " failed
in 1982 to achieve the requisite level of state ratification for a constitutional amendment.
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of adopting a form of originalism in the Canadian context, at least for the
interpretation of section 28, which follows Jack Balkin’s originalist theory of
“text and principle.”

Section 28’s feminist framers

Section 28’s entrenchment represents an unprecedented moment in Canadian
feminist advocacy and mobilization. Women had been troubled by years of
narrow interpretations of equality that trivialized sex discrimination claims
under the statutory Canadian Bill of Rights."! For instance, under the interpre-
tation of this statute, the Supreme Court of Canada deemed discrimination
against pregnant women in the provision of employment benefits not to be a
distinction made on the basis of sex, but rather between pregnant and non-
pregnant people: “Any inequality between the sexes in this area is not created
by legislation but by nature.”? It also upheld /ndian Act'* provisions stripping
status from First Nations women who married non-status men, while First
Narions men not only retained their status but were also able to transfer it to
non-status wives. This was found to be consistent with “equality before the
law” in the Bill of Rights because all status Indian women were treated equally
poorly.

At the same time, areas of the law critical for women, such as family
law, also appeared resistant to principles of gender equality. Infamously, in
Murdoch v Murdoch,” a wife who was sole caretaker of the family farm five
months of the year and intensively involved in the cattle operation was denied
a share of the farm property (all in the husband’s name) upon the couple’s
separation. While notionally based on the Court's interpretation of common
law trust principles, the decision also rested upon its demeaning description
of her contribution to the property. It cited with approval the trial decision in
which she was described as simply performing work typical of that “done by
any ranch wife.”'¢

11 SC 1960, c 44 [Bifl of Rights].

12 Bliss v Attorney General of Canada, [1979] 1 SCR 183 at 190 [Bliss]. After the enactment of the
Charter, this dicta was overturned by the Court in Brooks v Canada Safeway, [1989] 1 SCR 1219.

13 RSC 1970, ¢ I-6.

14 In the language of the Court, “equality before the law” meant only “equality in the administration
or application of the law by the law enforcement authorities and the ordinary courts of the land”
(Artorney General v Lavell, (1974] SCR 1349 [Lavell]). The Canadian government eventually
repealed the most blarantly discriminatory provisions against Indigenous women, although
residual inequalities remain for reinstated women’s descendants.

15 [1975] 1 SCR 423.

16 Ihid at 436.
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Therefore, when the Canadian Government announced a new constitu-
tional package in the fall of 1980 and established the Special Joint Committee
of the Senate and the House of Commons on the Constitution of Canada to
hold public hearings, women and the organizations representing them came
out in force to express their opinions on the failings of the existing law and
how the draft constitutional package did not address them. Twenty women’s
groups presented briefs to the Joint Committee.”” Most were particularly con-
cerned that section 15, the proposed provision guaranteeing the right to equal-
ity, was not sufficiently strong to overcome the narrow interpretation of the
concept under the Bill of Rights.!® They were also concerned about section 1,
which permitted the government to restrict rights so long as the limitation
was reasonable and “generally accepted in a free and democratic society with a
parliamentary system of government.” Representatives at the Joint Committee
hearings called section 1 the “Mack Truck clause” because “the loophole was
so big you could drive a convoy through it.”"” Acknowledging the enhanced
powers that an entrenched Charter would supply to the courts, they recom-
mended that the judiciary be given “strong and clear guidelines within which
to exercise these powers.”?® It was here that the idea of a general “purpose
clause” for the Charter guaranteeing rights equally to men and women made
its national appearance, advocated by several groups but most forcefully by the
National Association of Women and the Law (NAWL).? Inspired by similar

17 Appendix D, Special Joint Committee of the Senate and of the House of Commons on the
Constitution of Canada, “Report to Parliament and Proposed Resolution for Joint Address to Her
Majesty the Queen Respecting the Constitution of Canada, As Amended by Committee,” Minutes
of Proceedings and Evidence (Otrawa: Supply and Services, 1981) 57:2 at 57:90 (13 February 1981).

18 See especially the presentations of the National Action Committee on the Status of Women
(NAC) (20 November 1980), Canadian Advisory Council on the Status of Women (CACSW) (20
November 1980), and National Association of Women and the Law (NAWL) (9 December 1980)
in Canada, Special Joint Committee of the Senate and House of Commons on the Constitution
of Canada, Minutes of Proceedings and Evidence (Hull, QC: Supply and Services, 1980) at 9:59-60,
9:125-127, and 22:56, respectively.

19 Penney Kome, The Taking of Twenty-Eight (Toronto: Women’s Educational Press, 1983) at 33
[Kome). See also the testimony before the Joint Committee of NAC President Lynn McDonald,
ibid at 9:58, and NAWL representative Monique Charlebois, ibid at 22:52.

20 Testimony of NAWL representative, Deborah Acheson, before the Joint Committee, i6id. av 22:51.

21 National Association of Women and the Law, Women’s Human Right to Equality: A Promise
Unfulfilled (Ottawa: National Association of Women and the Law, 1980) [brief to the Joint
Committee]; testimony of NAWL representative Monique Charlebois before the Joint Committee,
ibid at 22:54. Other groups who supported the call for a specific sex equality guarantee included
the Canadian Human Rights Commission, the Canadian Council on Social Development and the
Canadian Jewish Congress. NAC and CACSW indicated their support for a purpose clause in their
testimony before the Joint Committee, but their focus was primarily upon remedying the problems
in section 15 (testimony of NAC President Lynn McDonald before the Joint Committee, ibid at
9:64 and 9:70, testimony of CACSW President Doris Anderson and representative Mary Eberts,
ibid at 9:124 - 9:127).
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clauses in international covenants to which Canada is a signatory, the clause
was meant to ensure that, regardless of any interpretive room left in the phras-
ing of the equality and other constitutional guarantees, the judicial parsimony
that had so hindered women could not be repeated.??

In January 1981, the government announced a number of changes to the
Charter in response to concerns raised by women’s groups and others about
the weaknesses of the draft equality provision.?? At the same time, a new
interpretive provision was also introduced in these rounds of amendments.
Section 26 (later changed numerically to 27) would direct courts to consider
Canada’s “multicultural heritage” in interpreting rights, raising the spectre
of women’s rights being derogated or nullified in the name of protecting cul-
tural practices. Despite modifications also being made to narrow the section
1 justification, requiring “reasonable” rights limitations to be “demonstrably
justified in a free and democratic society,” concerns remained about the extent
to which governments would be able to override women’s rights on the basis
of political or administrative expediency.

Women'’s fears about their interests being overlooked in the new Charter
were exacerbated by the government’s interference in a 1981 women’s confer-
ence on the Constitution being planned by the Canadian Advisory Council
on the Status of Women (CACSW), an arm’s length but government-funded
monitor of women’s rights. The conference was cancelled at the last minute
at the “suggestion” of then Minister Responsible for the Status of Women,
Lloyd Axworthy. Concerned women (including many from the groups that
appeared before the Joint Committee) formed the Ad Hoc Committee of
Women on the Constitution to consider how to move forward. In a matter of
three weeks, “Ad Hockers” organized a national conference of women across
Canada to debate resolutions on constitutional changes required in order to
ensure women were protected.?

22 Interview of Tamra Thomson (11 December 2013). Both the International Covenant on Civil and
Political Rights, 19 December 1966, 999 UNTS 171 and the International Covenant on Economic,
Social and Cultural Rights, 16 December 1966, 993 UNTS 3 contain in article 3 a requirement that
state parties “ensure the equal right of men and women to the enjoyment” of the rights contained
in the document, as a supplement to more general anti-discrimination guarantees.

23 Section 15 was revised to protect equality “before and under the law and ... equal protection and
equal benefit of the law,” which was to preclude the kind of narrow interprerations of equality that
occurred under the Bill of Rights.

24 The following history is condensed from many sources, including my own communications with
some of the women involved in the Ad Hoc Committee and some of the key civil servants involved
in drafting the provisions of the 1982 Constitution. Primary written sources include Kome, supra
note 19; Beverley Baines, “Section 28 of the Canadian Charter of Rights and Freedoms: A Purposive
Interpretation” (2005) 17 CJWL 45 [Baines); Alexandra Dobrowolsky, 7be Politics of Pragmatism:
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On February 14, 1981, 1300 women attended the Conference and passed
several resolutions on required amendments to the draft Charter, including
one stating, “a Statement of Purpose should be added providing that the rights
and freedoms under the Charter are guaranteed equally to men and women
with no limitations.”® This resolution received a (nearly) unanimous vote in
favour after being addressed previously by a number of experts on the morn-
ing’s legal panel.? NAWL representative and Ad Hocker Tamra Thomson re-
calls the “purpose clause” being addressed by panellists and that the resolution
was a “motherhood” matter requiring little debate in the afternoon session.?”’

Particulatly influential factors for delegates were lingering concerns over
section 15, as well as the impact of US women’s fight over the Equal Rights
Amendment, which meant that the need for the amendment proposed by the
“purpose clause” resolution was considered self-evident.”® As Ad Hoc orga-
nizer Marilou McPhedran described, the general mood amongst participants
was: “We were looking the opportunity [for a Canadian ERA] right in the
face, and why would we not grab it?”?® At its February 20, 1981 biennial
meeting, NAWL endorsed the entirety of its Joint Committee submission,
specifically the inclusion at the beginning of the Charzer of a “purpose clause
that indicates that the Charter is designed to create a society in which there is
real equality, and which specifies as a primary purpose the intention to apply
the Charter equally to men and women.”®® The National Action Committee .

Women, Representation and Constitutionalism in Canada (Toronto: Oxford University Press, 2000)
[Dobrowolsky]; Chaviva Hodek, “Women and Constitutional Process” in Keith Banting, Richard
Simeon, eds, And No One Cheered (Toronto: Methuen, 1983) 280 [Hosek]. Primary interview
sources are cited in the footnotes which follow.

25 Appendix VII, “Summary of those Resolutions Passed at the Ad Hoc Conference on Women
and the Constitution which deal with required amendments to the proposed Charter of Rights
and Freedoms, together with commentary on the significance of the amendments for women
and the proposed wording of the Charter, as amended” in Anne F Bayefsky and Mary Eberts, eds,
Egquality Rights and the Canadian Charter of Rights and Freedoms (Toronto: Carswell, 1985) 634
at 635 [“Summary of the Resolutions”]. The Ad Hoc resolution appears to be derived directly
from NAWLs previous work, through a draft resolution prepared for the Conference, “Proposed
Resolution for Discussion” by NAWL members Tamra Thomson & Deborah Acheson in, Toronto,
York University Archives and Special Collections (File 7, Box 2007-031-002, Marilou McPhedran
Fonds).

26 Audio recording of the Ad Hoc Conference (copy on file with the author as “Cassette 6, Track 3”).

27 Interview of Tamra Thomson (11 December 2013). This also accords with the perception of key Ad
Hoc organizers Marilou McPhedran (interview of Marilou McPhedran (9 November 2013)) and
Suzanne Boivin (interview of Suzanne Boivin (19 November 2013)).

28 Interview of Marilou McPhedran (9 November 2013). Interview of Tamra Thomson (11 December
2013). Thomson and McPhedran both confirm that the purpose clause was being referred to at the
Conference as the “Canadian ERA.”

29 Interview of Marilou McPhedran (9 November 2013). )

30 National Association of Women and the Law, The Costs of Being a Woman: 4th Biennial Conference,
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on the Status of Women (NAC), a women’s advocacy group composed of 160
constituent organizations from across the country, also endorsed the Ad Hoc
Conference resolutions at its meeting on March 13-14, 1981.%

Armed with this mandate, members of the Ad Hoc Committee went
to Parliament Hill to lobby for amendments to the Charter based on the
Conference resolutions. In the lobbying materials prepared soon after the
conference and provided to politicians, 3 Ad Hockers explained the objective
of the purpose clause was to “ensure that all of the rights and freedoms set out
in the Charter will be interpreted so as to apply equally to men and women,”
that sex discrimination is taken “equally seriously” ? as that of race, and that
sex-based distinctions undergo a high degree of judicial scrutiny.3®> While they
contemplated the potential for the purpose clause to be used by men, it was
seen as a temporally distant possibility given the fact of women’s present in-
equality and that women had little under the law that men would want to
take. Further, it was hoped that the acknowledgement of systemic discrimina-
tion and discrimination as a collective or group phenomenon in section 15(2)
would lessen this possibility.3

The purpose clause was also intended to influence the application of
section 27 to ensure it did not lead to sex discrimination being justified or
constitutionally required because of cultural practices or values.”® The im-
port of Ad Hockers’ focus on intra-group discrimination vis-a-vis section 27
has been the subject of academic debate in terms of whether this betrayed
a preconception of cultural groups as hyper-patriarchal or an insensitivity
to issues of racial subordination.®® Ad Hockers did not have a developed

Hulifax, February 1981 (Ottawa: National Association of Women and the Law, 1981) at 71.

31 Dobrowolsky, supra note 24 at 57. There was also a lengthy list of organizations that endorsed the
Conference, “Women on the Constitution Conference Endorsement” in Ottawa, University of
Ottawa University Archives and Special Collections (Box 683, X-10-24, NAC Fonds).

32 “Summary of the Resolutions,” supra note 25. Interview of Marilou McPhedran (9 November
2013) and interview of Tamra Thomson (11 December 2013). Both explained the genesis behind
the document as being for lobbying purposes and created as a collaboration between core Ad Hoc
organizers and NAWL in the immediate aftermath of the Conference.

33 “Summary of the Resolutions”, ibid at 644.

34 Interviews of Marilou McPhedran (9 November 2013 and 17 December 2013). She reports
that in her discussions, there were comments made that perhaps the issue would arise in “seven
generations.”

35 “Summary of the Resolutions,” supra note 25 at 645.

36 See e.g. Baines, supra note 24 at 60 (that Ad Hockers were addressing the problem of “paradox of
multicultural vulnerability” theorized by Ayelet Shachar); Nactasha Bakht, “Reinvigorating Section
27: An Intersectional Approach,” (2009) 6:2 JL & Equality 135 at 148 (that this focus “stemmed
from a deeper conviction that cultural groups have a greater propensity to discriminate against
women”).
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understanding of intersectionality; these theories would not gain prominence
for another 10 years. 7 However, archival materials show that Ad Hockers
and other national women’s organizations were also concerned with govern-
ment complicity in the discrimination of women within and as members
of ethnocultural and Indigenous communities, and had some alertness to
the confounding treatment of such women in anti-discrimination law (as in
Lavell).®® They also expressed the idea that “equalizing women would apply
to all of the disadvantaged”; in other words, a focussed sex equality guarantee
would also strengthen protections against discrimination on other grounds
because women were often the most vulnerable within other subordinated
groups.”

Ultimately, the distinctive language of section 28 was developed at a
March 18, 1981 meeting between federal government Department of Justice
(DOYJ) lawyers, Fred Jordan and Edythe MacDonald, key members from the
Ad Hoc Committee and NAWL (Marilou McPhedran, Suzanne Boivin, and
Tamra Thomson, respectively), and Ad Hoc legal advisor, Beverley Baines.
DOYJ lawyers were active participants in the drafting session and considered
textual choices in terms of how they would fit with the rest of the Charter
but also what was “sellable ... to their political bosses.” “ Nevertheless, the
core guarantee of equal rights was virtually unchanged from the wording of
NAWLs Joint Committee submission and the resolution from the Ad Hoc
Conference.” The notwithstanding phrase was added at women’s insistence,*?
as was the reference to “male and female persons.™

37 Beverley Baines remarked upon this chronology in her interview (17 October 2013).

38 Interview of Ad Hocker, Peggy Mason (27 August 2014).

39 Interview of Beverley Baines (15" October 2013). The “Summary of the Resolutions,” supra note
25 alludes to this when it states that the purpose clause “recognizes that the basis of all ‘groups’
are men and women.” Marilou McPhedran also indicates that this analysis of the “positive ripple
effect of section 28” was communicated when Ad Hoc Conference resolutions were debated (and
ultimately endorsed) by the NAC AGM in March 1981, This response was to a question from the
floor “expressing concerns about inclusiveness and [whether] certain vulnerable groups would be
left behind” as a result of entrenching a sex equality provision in the Charter (interview of Marilou
McPhedran (17 December 2013).

40 Interview of Tamra Thomson (11 December 2013).

41 As can be seen when comparing section 28 and the “purpose clause” resolution, there were some
stylistic modifications, such as the replacement of “under the Charser” with “referred to in it” and
the removal of “with no limitations” (presumably in light of the inclusion of the “notwithstanding”
phrase).

42 Marilou McPhedran referred to “notwithstanding anything” as the “bottom line” for the
negotiations, due to advice Ad Hockers received in a prior strategy telephone call held with senior
litigator, Morris Manning, about the importance of this phrase in the law (interview of Marilou
McPhedran (9 November 2013)).

43 The use of persons was to ensure the inclusion of girls as well as preclude its application to foetuses:
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While the women argued for the placement of the guarantee at the front
of the Charter as section 1, DOJ lawyers argued for its inclusion as section
28, a “stand alone” guarantee. They argued that this would permit women
to have the benefit of the interpretive rule that later provisions modify earlier
ones, particularly section 27, the multiculturalism clause.®® Even after this
wording was agreed upon, however, it took considerable additional lobbying
of various politicians by Ad Hockers to persuade them to propose an amend-
ment inserting this text.* By virtue of an NDP motion on April 23, 1981
(passed unanimously), the gender equality guarantee was included in the
proposed constitutional resolution as section 28 of the Charter.¥

Ad Hockers specifically understood the wording of “notwithstanding”
to preclude use of the section 1 rights limitation mechanism in cases of sex
discrimination®® and therefore clearly viewed section 28 as having indepen-
dent power (rather than being only an interpretive clause dependent on other
rights, such as section 15, for effect). While there is some ambiguity as to
whether the import of “notwithstanding” and particularly its effect on section
1 was specifically addressed at the meeting,® subsequent correspondence from

interview of Beverley Baines (15 October 2013); interview of Tamra Thomson (11 December
2013); interviews of Marilou McPhedran (9 November 2013 and 17 December 2013) [emphasis
added]. Ir also had significance in light of the case in which women were finally recognized as equal
“persons” under the law (Baines, supra note 24 at 50, referencing the “Persons Case”, Edwards v AG
of Canada, [1930] AC 124 [Persons Case]).

44 Interview of Suzanne Boivin (19 November 2013); interview of Marilou McPhedran (17 December
2013). See also the Statement of Deborah Acheson, (19 February 1981) in Toronto, York University
Archives and Special Collections (File 9, Box 2007 — 020/002, Marilou McPhedran Fonds).

45 Interview of Tamra Thomson (11 December 2013); interview of Marilou McPhedran (9 November
2013); interview of Suzanne Boivin (19 November 2013).

46 Kome, supra, note 19 at 76-77; interview of Marilou McPhedran (17 December 2013). See also
an article by a Department of Justice lawyer tasked with drafting constitutional amendments at
the time of the patriation of the Constitution, Mary Dawson, “From the Backroom to the Front
Line: Making Constitutional History” or “Encounters with the Constitution: Patriation, Meech
Lake and Charlottetown” (2012) 57:4 McGill L] 955 at 968 (referring to section 28 as first being
proposed to the Special Joint Committee and that she was “surprised that the politicians agreed to
it”).

47 Anne F Bayefsky, Canada’s Constitution Act 1982 & Amendments: A Documentary History, vol 2
(Toronto: McGraw-Hill Ryerson, 1981) at 814 (excerpting House of Commons and Senate Debates
February-May 1981) [Bayefsky].

48 Baines, supra note 24 at 51; interview of Beverley Baines (15 October 2013); interview of Tamra
Thomson (11 December 2013); interview of Suzanne Boivin (19 November 2013); interview of
Marilou McPhedran (9 November 2013) and her notes of the negotiations on 18 March 1981
indicating that “notwithstanding” meant “[n]otwithstanding (s. 1, 5. 7, 5. 27) ... ” (Personal notes of
Marilou McPhedran, “Notebook 2 (March 5-March 22, 1981),” Toronto, York University Archives
and Special Collections, Marilou McPhedran Fonds (2007-020/005 (4)) at 77 [“Notebook 2”]).

49 Marilou McPhedran’s notes indicate that Justice officials were resistant to inclusion of this clause
as “not necessary” because the section 1 justification would otherwise apply equally to men and
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DOJ indicating that section 28 was a “significant provision” that ensured the
Charter was “fully protective of [women’s] rights and equality,” and later
events concerning the institution of the section 33 override, in my view, con-
stitute an acknowledgement of this interpretation.

After the Supreme Court ruling in Reference Re: Resolution to amend the
Constitution,” finding that the federal government had the legal but not nor-
mative authority to seek amendment and patriation of the Constitution uni-
laterally, its threat to do so was rendered politically untenable. The Court
found that a convention existed that required a “substantial degree of provin-
cial consent,” for the proposed amendments to the Canadian Constitution.
To that end, the Federal Government convened a Federal-Provincial First
Ministers Conference on November 2 to 5, 1981. On November, 5, 1981, the
Prime Minister tabled the “Kitchen Accord,” which outlined the agreement
that Canada and the provinces (notably, excluding Quebec) were prepared to
accept for the Charter to be entrenched. One term of the Accord was the in-
troduction of a(nother) “notwithstanding clause,” which a government could
invoke to permit legislation to remain valid for a period of five years despite
violating any of a number of Charter rights, “covering sections dealing with
Fundamental Freedoms, Legal Rights, and Equality Rights.”> Section 28 was
not specifically addressed in the Accord, falling under the heading, “General”
in the Charter. At best, there was “uncertainty” about what the First Ministers
had intended in relation to section 28;%* at worst, there was no specific inten-
tion to include it but attempts were made after the fact to have the new section
33 override in the Accord apply to section 28 due to “misdirected negotiations
at the officials’ level.”

women (per her handwritten notes from that date in “Notebook 2, ibid at 75). Fred Jordan does
not recall a specific discussion regarding the interaction of the new, agreed-upon notwithstanding
clause and section 1, however, he allows that precluding the operation of section 1, “may have been
the reason for doing the notwithstanding” (interview of Fred Jordan [4 June 2014]).

50 Letter from Special Advisor Jacques Demers, writing on behalf of Minister of Justice, Jean Chretien,
to NAC President Jean Wood (22 May 1981) and President Lynn MacDonald (13 May 1981) in
Ottawa, University of Ottawa University Archives and Special Collections (Box 808, X-10-24,
NAC Fonds).

51 [1981] 1 SCR753.

52 Ibid at 904-905.

53 Bayefsky, supra note 47 at 904 (excerpting the First Ministers’ Agreement on the Constitution, 5
November 1981).

54 Barry Strayer, Canada’s Constizutional Revoluzion (Edmonton: University of Alberta Press, 2013} at
201 [Strayer].

55 12 November 1981 Cabinet Minutes (Cabinet Document 40-81CBM) at 5 (quotation attributed
to Minister of Justice Jean Chrétien). See also Howard Leeson, The Patriation Minutes (Edmonton:
Centre for Constitutional Studies, 2011) (containing no references to women’s rights or section 28
in the author’s written notes documenting discussions during the November 1981 First Ministers
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Prime Minister Trudeau first prevaricated by saying it was his “impres-
sion that the clause [section 28] would continue” but later joined provincial
officials in taking the position that the Kitchen Accord was premised upon
section 28 being subject to section 335" The amended version of the Charter
purporting to reflect the agreement and published in the House of Commons
Journals shows a revision to section 28, in which the first phrase would have
read, “Notwithstanding anything in this Charter except section 33 ... ” and
would have included a phrase in section 33 that would allow legislation to
operate “notwithstanding ... section 28 of this Charter in its application to
discrimination based on sex referred to in section 15.”°® To Ad Hockers, the
addition of a second “notwithstanding” clause in the Charter that purported
to override section 28 “seemed absurd and treacherous,” and women across the
country quickly mobilized to eliminate this latest menace to women’s equali-
ty.”” The bar was set impossibly high: unanimous agreement of the provinces
that signed the Accord would be required to restore section 28.%° Women poli-
ticians (including, covertly, the Minister Responsible for the Status of Women,
Judy Erola), Ad Hockers, and afhiliated women’s groups across the country
were therefore required to wage yet another high-stakes public relations and
lobbying exercise under severe time constraints, including organizing a public
telephone and telegram campaign, tracking down individual premiers using
personal contacts to obrain their consent, and ultimately holding a protest at
the steps of the Saskatchewan legislature so that the lone remaining, recalci-
trant premier, Allan Blakeney, would finally agree to remove section 28 from
the override.

Conference, which he attended as advisor to the Saskatchewan delegation as the Deputy Minister
for Intergovernmental Affairs, nor in description of the negotiations surrounding the Kitchen
Accord).

56 House of Commons Debates, 32nd Parl, 1st Sess, vol 11 (6 November 1981) at 12594 (responding to
a question by NDP MP Pauline Jewett as to whether the section 33 override applied to section 28).

57 In response to a question from the Leader of the Opposition, Joe Clark, as to whether Canada was
going to “change the Accord” by including section 28 in the override, the Prime Minister indicated,
“I am not saying that ... I did say that the officials of the federal and provincial governments did
meet on Thursday and Friday, and my understanding of that meeting is that this particular section
would be subject to the ‘notwithstanding’ clause” (House of Commons Debates, 32nd Parliament, 1st
Session, No. 11 (9 November 1981) at 12635).

58 Bayefsky, supra note 47 at 911 (excerpting the Proposed Resolution for a Joint Address to Her Majesty
the Queen Respecting the Constitution of Canada, as Altered by the 5 November 1981, First Ministers’
Agreement on the Constitution, from the House of Commons Journals, Issue 260, 20 November 1981).

59 Marilou McPhedran, Judith Erola & Loren Braul, “28 — Helluva Lot to Lose in 27 days,” in Lois
Harder and Steve Patten, eds, Patriation and Its Aftermath: Law, Politics and the Constitution in
Canada (Vancouver: UBC Press, forthcoming 2014) at 5 [McPhedran, Erola & Braul].

60 Dobrowolsky, supra note 24 at 60.

61 McPhedran, Erola & Braul, supra note 59 at 11; Dobrowolsky, ibid at 60-62; Kome, supra note 19
at 89-95. Blakeney later reported in his autobiography receiving “several hundred telegrams” as a

248 Volume 19, Issue 2, 2015



Kerri A. Froc

More than simply a colourful postscript to the section 28 story, the at-
tempt to capture section 28 within the override arguably evinces collective
understandings of its meaning amongst the political actors involved with
patriation. Most notably, Blakeney’s legal argument against removing section
28 from the ambit of section 33 was to prevent the former from being “inter-
preted to make unconstitutional all affirmative action programs for women.”
While the argument in relation to affirmative action programs specifically
was not terribly convincing to the other players,®® it demonstrates the power
that politicians ascribed to section 28.There would be no reason for the initial
insistence upon its explicit inclusion in the override unless they accepted that
section 28 could operate independently — in this case, to block discriminato-
ry government action after the override was invoked in relation to a section 15
sex equality violation.** Interestingly, the proposed amendment also reflected
an understanding of section 28 as having multiple uses within the Charter, by
specifying that only one use would be subject to the override (its “application
to discrimination based on sex referred to in section 157).

Ad Hockers viewed section 28 not simply as an interpretive mechanism,
but also as a powerful influence over other rights. They had an understand-
ing of section 28 as an overarching fundamental principle of gender equality
for the entire Charter.”® It was meant to ensure rights were viewed through a

result of this campaign (An Honourable Calling: Political Memoirs (Toronto: University of Toronto
Press, 2008) at 194).

62 Telegram from (then) Saskatchewan Justice Minister Roy Romanow to Jean Chretien (18 November
1981) in Toronto, York University Archives and Special Collections (2007-03/002, File 6, Marilou
McPhedran Fonds).

63 Strayer, supra note 54 at 203. As women themselves pointed out, section 15(2) expressly permitted
affirmative action programs and “section 28 does not preclude [its] effective operation™ Telex
to Allan Blakeney from the Ad Hoc Committee of Women and the Constitution and National
Association of Women and the Law (undated, copy on file with the author from Tamra Thomson’s
personal file).

64 'This is not to say that these collective understandings were unanimously held: for instance, see
“Changes in Women’s Rights in Bill Puzzles Lougheed” The Calgary Herald (19 November 1981)
A15 (indicating that he did not consider it necessary to include section 28 in the override because
it was “a general statement in principle”); “[w]omen’s rights could be curbed by legislation, justice
officials say,” Globe and Mail (25 November 1981) 3 (speaking about the fact that section 15 was
still subject to the section 33 override). As well, carly into the controversy, Leader of the NDP, Ed
Broadbent, expressed “surprise” to Ad Hocker, Marilou McPhedran, that section 28 “could be
considered overriding,” and indicated a need to consult with his legal advisors, but later “changed
his mind” about the clause and helped lobby Blakeney to restore it to the original (personal notes of
Marilou McPhedran {10 and 13 November 1981), in notebook entitled, “Constitution Round 111
from Nov 4/81,” Toronto, York University Archives and Special Collections, Marilou McPhedran
Fonds (2007-020/005 (4)) at pages 9 and 20). See also Bill Fox and David Venneau, “Blakeney
Offers Rights Deal” Toronto Star (20 November 1981) Al and A16.

65 In Marilou McPhedran’s words, it was meant to “infuse the entire Charter with sex equality”

Review of Constitutional Studies/Revue d'études constitutionnelles 249



Is Originalism Bad for Women? The Curious Case of Canada’s “Equal Rights Amendment”

gendered lens and to be used as a means to conduct a gender-based analysis of
constitutional provisions.®® Feminist scholars writing in the aftermath of pa-
triation reflected this understanding, namely that not only would section 28
prevent other Charter provisions from directly impinging upon gender equal-
ity, but it would also ensure that “definitions and understandings of all the
Charter rights and freedoms are derived from women’s perspective as well
as men’s perspective.”” Thus, section 28 ought to be read as if it is the “last
paragraph’ of each section ... [it] thus becomes a substantive element of each
right and freedom referred to in the Charter.”®® However, despite the hopes for
section 28, it has not assisted in securing women’s equality.

Use and abuse of section 28 by Canadian courts

Section 28 has been before the Canadian courts in approximately sixty cases.
It soon became apparent after the Constitution’s patriation that the new con-
stitutional commitment to defending and advancing women’s rights was be-
ing met by an indifferent and sometimes hostile judiciary. Some early judicial
responses were to turn the objective for section 28 on its head, and apply it in
favour of men seeking to undermine protections for women. One of the first
cases, Boudreau v Family Benefits Appeal Board,” concerned a challenge to
legislation providing benefits to single parents, but restricting the eligibility
of fathers to those with a disability. The Nova Scotia Supreme Court, Appeal
Division's ultimate finding was that section 28 was inapplicable, and could
not be asserted in order to evade the three-year delay in the application of sec-
tion 15. Nevertheless, the Court in obiter made strong statements that section
28’s purpose was to “prevent any continuation of sexual discrimination by

(interview of Marilou McPhedran (9 November 2013)). Similarly, Suzanne Boivin refers to section
28 as being “included” in other rights (interview of Suzanne Boivin (19 November 2013)).

66 Tamra Thomson uses the imagery of a “film” of gender equality over the entirety of the other
Charter rights or a gender equality “lens” to describe the intended operation of the “purpose
clause™/section 28 (interview of Tamra Thomson (11 December 2013)). Irving, supra note 8 at 64
similarly discusses “constitutional gender audits” but does not appear to contemplate that the terms
of a domestic constitution may empower or mandate such a process.

67 Donna Greschner, “Aboriginal Women, the Constitution and Criminal Justice” (1992) 26 UBC L
Rev 338 at 352. Sec also Donna Greschner, “How Not to Drown in Meech Lake: Rules, Principles
and Women’s Equality Rights” in KE Swinton & CJ Rogerson, eds, Competing Constitutional
Visions: The Meech Lake Accord (Agincourt, Ontario: Carswell, 1988) 55 at 62.

68 Katherine De Jong, “Sexual Equality: Interpreting Section 28” in Anne F Bayefsky and Mary
Eberts, eds, Equality Rights and the Canadian Charter of Rights and Freedoms (Toronto: Carswell,
1985) 493 at 522. See also N Colleen Sheppard, “Equality, Ideology and Oppression: Women and
the Canadian Charter of Rights and Freedoms” (1987) 10 Dal L] 195 at 222. Contra Holek, supra
note 24 at 280 (calling the “legal force” of section 28 “unclear”).

69 (1984) 16 DLR (4th) 610 (NSSC (AD)).
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