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SAMENESS/DIFFERENCE:
A TALEOF TwoO GIRLS

Margot Y oung’

Equality analysis under the Canadian Charter of
Rights and Freedoms typically involves the
application of a simple, formal equality model that
favours claims made by those more similar to
dominant norms than different: those more
“similarly situated” than those more differently
situated. According to the author, the differing
resultsin the equality cases of Blainey (a successful
claim by an athletic girl to join a boy's hockey
league) and Eaton (an unsuccessful claim by a
disabled girl to join a regular elementary school
class) underscore the inability of Charter equality
analysis, at least in the context of disability claims,
to overcome received truths about individuals
claimants. In therecent case of Eaton, the Supreme
Court of Canada assumes as “true’ those
characteristics usually assigned to the disabled
rather than inquiring into the practices and
institutions that help contribute to the social
construction of difference. Application of a formal
equality model leads the Court to affirm the
decision, contraryto her parents’ wishes, thatEmily
Eaton be placed in a segregated educational
environment. Rather than simply accommodating
disability claims through segregation, the author
argues, equality analysis must interrogate the
systemic inequitiesthat continue to marginalizethe
disempowered.

Les analyses effectuées aux termes de la Charte
canadienne des droits et libertés reposent
généralement sur un raisonnement formel simple
qui favorise les revendications présentées par les
personnes plus conformes aux normes dominantes
. celles dont les attributs sont plus proches « de
I'ensemble ». Selon I'auteure, les arréts différents
rendus dans les causes Blainey (lutte menée avec
succes pour obtenir le droit des filles de se joindre
aux ligues de hockey junior) et Eaton (tentative
infructueuse d'inscrire une ééve handicapée dans
une classe élémentaire ordinaire) montrent que les
analyses d'égalité effectuées en vertu de la Charte
—dans e contexte des revendicationsrelatives aux
handicaps, tout du moins — ne permettent pas de
surmonter les idées regues au sujet de cas
individuels. Dans le cause récente Eaton, la Cour
supréme considére comme « réelles » les caracté-
ristiques habituellement attribuées aux personnes
handicapées plutét que de sinterroger sur les
pratiques et les institutions qui contribuent a la
construction sociale des différences. L'application
d'un modele d'égalité formel conduit la Cour a
confirmer la décision, contrela volonté desparents,
de placer Emily Eaton dans une classe pour éléves
en difficulté. Plutét que d'opter tout simplement
pour la ségrégation, |I'auteuresoutient quel'analyse
doit remettre en question lesinégalités systémiques
qui continuent a marginaliser |les personnestenues
al'écart du pouvoir.

Equality analyses, at their best, involve critical examinations of how
difference is recognized, given meaning, and valued. Their goal is to guide us
towards truly inclusive institutions and social practices in which we are all
recognized as different, yet full participants. Two cases — Re Blainey and
Ontario Hockey Association et d.' and Eaton v. Brant County Board of
Education®— provide good book-endsto thebody of judicial decisionsthat take
up this task: between them lies amost the full span of equality jurisprudence

Faculty of Law, University of Victoria.

1 (1986), 54 O.R. (2d) 513 (CA); leave to appeal denied, [1986] 2 SC.R. 573

[hereinafter Blainey].
2 (1997), 142 D.L .R. (4th) 385 (S.C.C.).
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under section 15 of the Canadian Charter of Rghtsand Freedoms? These cases
neatly encapsulate the failure of this jurisprudence to grasp the critical
relationship between difference and equality.

On both an analytical and afactual level, thejuxtaposition of thesecasesis
appealing. Both cases involve twelve year-old girls. Although one case deals
with gender discrimination, the other with disability discrimination, bothraise
issues of inclusion and exclusion in relation to traditional structures to which
moreprivileged membersof society have access. But only onegirl issuccessful:
Emily Eaton lost her case, while Justine Blainey won he's. From an analytical
perspective, the same model of equality is used in both cases to distribute
victory and defeat: popular notions of sameness and difference dictate whether
similar or different treatment is constitutionally mandated. Aptly caught, then,
but from two different angles, is the entrenchment of aformal equality modd
that takes as granted existing patterns of differenceand the deployment of social
power and privilege around them. For Justine thismodel worked well, although
the larger implications of her victory are more troubling. But, neither Emily nor
the systemic concerns her equality issue raises are given their due unde this
model.

Justine's case captured one of the simplest ye&t most powerful critical
abilities of equality law. Denied membership on her local boys hockey team
purely because of her sex (despite “outstanding athletic ability” #), Justine used
the new section 15(1) to force changes to the Ontario Human Rights Code® so
that her exclusion could be recognized as prohibited discrimination under the
Code. These changes then enabled her to use the provincia statue to challenge
successfully her exclusion from the hockey team. The end result wasthat, with
the necessary help of section 15(1), Justine was able to join the hockey team of
her choice.

3 Part | of The Constitution Act, 1982 which is Schedule B of the Canada Act 1982, c.

11 (U.K).

Blainey, supra notel at 517, per DubinJ.A.

5> R.S.0. 1980, c. 340, s. 2 (as it then was). Section 19(2) of the Human Rights Code
stipul ated that theright to equal treatment with respect to services and facilities was not
infringed w here membership in an athletic organization or participation in an athletic
activity wasrestricted to persons of the same sex. Thus, the Human Rights Commission
had no jurisdiction to assist Justine, despite denial of membership in the hockey |eague
on account of her sex. At the Court of Appeal, Justine was able to show that such
restriction of the Code’s anti-discrimination protection was contrary to s. 15(1) of the
Charter and unjustifiable under s. 1 of the Charter.
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Justine was an ideal section 15(1) claimant: she could play with the boys.
The only difference between her and the other (male) members of the team, as
far as playing hockey was concerned, was her sex: in this context, Smply an
“accident of birth.”® Indeed, Justine was much more the “same” than she was
“different.” Thus, her claim against the hockey organization, and the injustice
of the Human Rights Code’s failure to recognize such a claim were easy to
formulate. All one had to do was to “degender” Justine: to make her sx
irrdlevant to determination of the hockey team on which she played. In
recognition of the simplicity of Justine’ s claim againg the Human RightsCode,
the Court of Appeal acknowledged that “by any of the various tests” Justine's
equality claim under section 15(1) was clear.’

Contrast thiswith Emily Eaton’ s situation. Emily Eaton hascerebral palsy.
She is unable to speak or to signh and has established no alternative
communication system. Her visionisimpaired, asisher general mobility.Emily
is much more “different” than she is the “same.” Emily thus raises a tougher
equality issue; she is not “similarly situated” to those in the environment to
which she wants access. A simple formal equality analysis— one that leaves
unexplored the social construction of difference — will not reveal and rectify
any discrimination fromwhich Emily might suffer. Yet, itisprecisely thismodel
that the Supreme Court of Canada applies. Emily’ s case, therefore, provides an
excellent opportunity to unpack the shortcomings of formal equality as the
model is used to deal with difference. Just as Justine's case demonstrated the
power of aformal equality analysis, Emily’ scaseillustratesitsultimaeinability
to dea with the complex reality of discrimination and difference. What is
highlighted is the need for the development of a more substantive notion of
equality, one that grants to difference the same respect and recognition that
formal equality, in Justine’s case, did for sameness.

Emily’s equality issue arose as follows. For the last three years, Emily,
designated an “exceptional pupil” by the local school board’s Identification,
Placement, and Review Committee (the “IPRC"),? had been placedin aregular

6 C.A.MacKinnon, “Differenceand Dominance: On Sex Discrimination” in Feminism

Unmodified: DiscoursesonLifeand Law (Cambridge: Harvard University Press 1987)
32 at 37.

Blainey, supra note 1 at 525, per Dubin J.A..

The relevant Ontario legislation, The Education Act (1980, R.S.0. 1990, c. E.2)
provides in s. 1(1) that a pupil whose behavioural, communicational, intellectual,
physical or multiple exceptionalities are such that she or he needs placement in a
special education programme is an “exceptional pupil.” The Act then assigns
responsibility to the Minister of Education to ensure that all exceptional children in
Ontario have access to appropriate special education programmes and services.
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class where, with the aid of a full-time education assistant, she received
kindergarten and grade one education in her neighbourhood school. It was her
parents wish that this arrangement continue. However, the IPRC, after
consultation with teacher assistants and Emily’ s parents, concluded that Emily
would, at this point, be better placed in a specia education class, a segregated
educational environment. Despite the parents protests to the contrary, the
placement was upheld by a Special Education Appeal Board. An appeal to the
Ontario Special Education Tribunal (the “Tribunal”) did not displace the
decision, nor, ultimately, didtheparents’ resort tojudicial review,®theend result
of which was the Supreme Court of Canada’s unanimous decision upholding
Emily Eaton’s placement within a segregated stream of education. At the
Supreme Court level thesubstantiveissuesraised by the parentsbecamedistilled
tothe question of whether or not the Tribunal’ sdecision to uphold the placement

(Education Act, s. 8[3]) Regulations prescribe the establishment by every Board of
Education of an | dentification, Placement, and Review Committeeto identify and place
exceptional pupils, allowing for a process whereby parents may appeal an IRPC’s
placement decisions to the Tribunal (Regulation 305 [Special Education Identification
Placement and Review Committees and Appeals] R.R.O. 1990).

®  Although they lost atthe Ontario Divisional Court [(1994), 71 O.A.C. 69], the Eatons
were successful at the Ontario Court of Appeal [(1995), 22 O.R. (3d) 1]. At the
Divisional Court level, the Eatons, in seeking to quash the Tribunal’ s decision, argued
that, protected only by a privative clause of the“final and binding” style, the Tribunal
was properly granted limited curial deference. Moreover, the Tribunal had erred in
conducting its own literature search after the hearing and in failing to place a
constitutionally and | egislatively grounded burden on the School Board to establish that
segregated special education was clearly better than integration in regular classesfor
Emily Eaton. The Divisional Court, however, held the Tribunal worthy of deference
and, in any case, found no error of law, arguing that the post-hearingliterature review
was not adenial of natural jugice and that the Charter did not create a presumption in
favour of one theory of education over the other. The Court also concluded that the
evidenceclearly established that Emily Eaton’ sbest interests would be better served in
the special education class.

The Eaton’ s appealed this decision to the Ontario Court of Appeal, where Arbour
J.A.for the Court granted the appeal [(1995), 22 O.R. (3d) 1]. Jugice Arbour held that
in relation to its procedure, the Tribunal was worthy of curial deference. However,
althoughthe Tribunal haderredin conductingitsown literature search after thehearing,
this error of law was not within the ambit of reviewable error. With respect to the
constitutional issue, the gandard of review was one of correctness, which the Tribunal
failed to meet. Justice Arbour found that the Tribunal’s decision of a segregated
educational placement was adisadvantage and discriminatory within the meaning of s.
15 (ibid. at 15-16). Furthermore, the Education Act's failure to provide for a
presumption in favour of integrationitself infringed s. 15(1) as the Act thus provided
no impediment to the faulty constitutional reasoning of the Tribunal itself. This
infringement was not found to be justifiable under s 1 of the Charter. In sum, Arbour
J.A.argued that the Charter requiredthat segregated educational placement beimposed
against the parents’ wishes only as a last resort.
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of Emily Eaton within a special education class contrary to the wishes of her
parents contravened section 151) of the Canadian Charter of Rights and
Freedoms.™

In adjudicating the section 15(1) question, the Court faced its own
conflicting precedent. Judgements in the last three equality cases— Miron v.
Trudel,** Thibaudeau v. Canada,*? and Egan v. Canada®® — released together
asagroup in the spring of 1995, establish three divergent takeson the scope of
the section. One group of four justices,** led by Gonthier J.’s Miron opinion,
focused on the relevancy of adistinction to the purposeof thelegislation where
that purposeitself is not discriminatory. Another group of four justices,™ led by
McLachlin J.’s judgement in Miron also, understood discrimination to entail
unequal treatment based on the stereotypical application of presumed group or
individual characteristics™ Arguably, both of these approaches develop more
formalistic notionsof equality, backing away from the substantiveinterpretation

0 |n addition to the constitutional issue, leave to appeal was granted in relation to the

question of whether the Court of Appeal’s failure to give the required notice under
s.109 of the Ontario Courts of Justice Act (R.S.0. 1990, c. C.43) before reviewing the
constitutional validity ofthe Education Actwasa procedural error. The Court of Appeal
had found that the Tribunal’s decision was unconstitutional and had then gone on to
examine the constitutionality of the statutory framework itself. Section 109 of the
Ontario Act, mirrored by equivdent legidation in other provincial jurisdictionsand in
federal law, requires that notice of any challenge to the constitutional validity or
applicability of aprovincial law be served on both the Attorney General of Canada and
the Attorney General of Ontario. No notice complying with this section was given at
either the Divisional Court level or in relation to the Court of Appeal. (Indeed, at no
time did the respondent parents claim any intention of attacking the Act or its
Regulations.) Thus, the procedurd issue of absence of notice wasraised directly for the
Supreme Court of Canadain reviewing thelower court decision. Justice Sopinka, for
the Court, concluded that, in this case, failure to serve notice invalidated the decision
of the Court of Appeal, ironically agreeing with an earlier dissenting judgement of
Arbour J.A. herself that the provision contained in s. 109 is mandatory and that no
showing of prejudice is necessary (Eaton, supra note 2 at para. 53, referring to Arbour
J.A. sdissentinOntario[Workers' CompensationBoard] v. Mandelbaum Spergel Inc.
(1993) 12 O.R. (3d) 385). In any case, SopinkaJ. noted that it was unnecessary for him
to consider the congitutional validity of the Act given hisconclusion thatthe reasoning
of the Tribunal was not contrary to s. 15 of the Charter.

1 [1995] 2 S.C.R. 418 [hereinafter Miron].

12 [1995] 2 S.C.R. 627 [hereinafter Thibaudeau].

18 [1995] 2 S.C.R. 513 [hereinafter Egan].

14 Lamer C.J, LaForest, Gonthier, and Major JJ.

5 McLachlin, Sopinka, Cory, and lacobucci JJ.

| include within this second grouping Cory J.'s analysis in Egan which, although it
differedin result from McLachlin J.'s judgement in the same case, explicitly endorsed
her methodology (Egan, supra note 13 at 704).
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given to section 15(1) by the Court in Andrews v. Law Society of British
Columbia'’ and R. v. Turpin.'® Justice L' Heureux-Dubé, writing for herself
alonein each of thethreetrilogy cases, set out, in greatest detail in Egan, athird
vision of discrimination involving consideration of both the vulnerability of the
group adversely identified by the impugned distindion and the nature of the
interest negatively affected. The interaction of these two factors indicates
whether the impact of the distinction constitutes discrimination.*®

What isat first glance, then, remarkable about the Eaton decision isthat the
Court was ableto issue aunanimous opinioninvolving section 15(1). On second
glance, this unanimity becomes disappointing when it becomes clear that it
meansthat every member of the Court waswilling tosign onto ajudgementthat
isdistressingly simplistic and unreflective in its understanding of disahlity as
aground of discrimination. Regardless of what result is the correct one in the
particular case of Emily Eaton — and it is not clear that the Tribuna made the
wrong assessment of Emily's needs— one can with confidence attack the larger
analytical understanding the Court brought to its assessment of the equality
concerns of the disabled.

Justice Sopinkaisthe author of the Eaton judgement. He begins his section
15 analysisby detailing the processcul minating inthe decision by the Tribunal
to uphold the placement of Emily Eaton in aspecial class. Hetakes careto state
that this process involved consultation with the parents and teacher assistarts,
that two levels of administrative appeal of the original decision were available
and used in this case, and that the Tribunal hearing itself, the second
administrative appeal, lasted twenty-one days. When Sopinka J. turns
specifically to the individual case of Emily Eaton, it becomes clear that these
observations and the individualized attention to the claimant they assume were

17 [1989] 1 S.C.R. 143 [hereinafter Andrews.

18 [1989] 1 S.C.R. 1296 [hereinafter Turprin]. For adiscussion that makesthisargument,
see H. Lessard, B. Ryder, D. Schnederman and M. Young, “Developments in
Constitutional Law: The 1994-95 Term” (1996) 7 S.C.L.R. (2d) 81 at 87-100. For a
discussion of formal and substantive equality, and how such a distinction plays outin
earlier constitutional equality jurisprudence, seeL. Philippsand M. Y oung, “ Sex, Tax,
and the Charter: A Review of Thibaudeau v. The Queen” (1995) 2 Rev. Const. Studies
221; G. Brodsky and S. D ay, Canadian Charter Equality Rights for Women; One Step
Forward or Two Steps Back? (Ottawa: Canadian Advisory Council on the Status of
Women, 1989).

For the Court's own summary of these three different approaches to a finding of
discrimination under s. 15(1), see Brenner v. Canada (Secretary of State), [1997] 1
S.C.R. 358 at paras. 60-66.

19
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critical to the Court’ sresolution of the constitutional issue and its ultimatefaith
in the Tribunal’ s decision upholding Emily’ s segregation.

Theresolution of the section 15(1) claimis prefaced by ageneral discussion
of section 15(1) and how this section pertains particularly to disability
discrimination. Justice Sopinka claims to identify a set of initial general
principles under section 15(1) in respect of which there is no judicial
disagreement: a claimant must establish that the impugned state action creates
adistinction that liesalong aprohibited or anal ogous groundwhich resultsinthe
imposition of a disadvantage or the denial of a benefit to the claimant.® These
are the conditions which must successfully be established before proceeding to
the next stage of the inquiry: the finding of discrimination. Justice Md_achlin
in Miron?* and Cory and lacobucci JJ. in Egan® are cited to confirm that this
threshold principleisindeed partof the Court’ searlier jurisprudence. The quote
from Cory and lacobucci JJ. adds the refinement that such a distinction must be
based on a personal characteristic.

Then, rather too smoothly, the judgement elides any past disagreement over
what is to count as discrimination — the last stage of the section 15(1)
examination — and the role “relevance” isto play in such an inquiry. Justice
Sopinka notes simply that the Egan minority (led by La Forest J,, following
Gonthier J. in Miron) held that discrimination occurs only whenthe distinction
is shown to be based on personal characteristics irrelevant to the non-
discriminatory legislative goal or functional value of thelegislation. According
to SopinkaJ., the majority®® view in Egan (composed of thejudgementsof Cory,
lacobucci, and, presumably, L’ Heureux-Dubé JJ.), was that the relevance of a
distinction may be afactor in showing that the case falls into the rare class of
caseinwhich adistinction on the basisof aprohibited or anal ogous ground does
not constitute discrimination. This review allows Sopinka J. to assert that not
every distinction on a prohibited ground will constitute discrimination and that
distinctions based on presumed rather than actual characteristics are the
hallmarks of discrimination.?* All of which establishes a framework for
discussion of disability rights under section 15(1) which not only permits but
may actually require dfferential treatmert.

2 Eaton, supra note 2 at para. 62.

2L Miron, supra note 11 at 485, 487, per McLachlin J.

2 Egan, supra note 13 at 584, per Cory and lacobucci JJ.

Thisisan odd designation, given that therewas, in fact, no majority analysis. However,
amajority of the Court did agree with respectto the s. 15 result, although two separate
analytical routes were used.

Eaton, supra note 2 at para. 66.

23

24
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Justice Sopinka s summary of thisjudicial debate over relevance perhaps
understates McLachlin J.’s and Cory and lacobucci JJ.’s criticism of the
inclusion of relevancy within the section 15(1) test.”> More striking, however,
is Sopinka J.’s complete neglect of L’ Heureux-Dubé J. s section 15 analysis: a
puzzling omission, giventhat L’ Heureux-Dubé J. herself signed onto the Eaton
judgement. Two elementsof L’ Heureux-Dubé J. sanalysis are most obviously
overlooked. First, L"Heureux-Dubé J. goes to great length in Egan to criticize
section 15 analyses which look to the ground of distinction as a structural
element in the doctrinal test, arguing that such analyses are too abstract and
distancedfromaproper effects-based focus. Analyseswhoseformisdetermined
by an initial identification of the ground of distinction incorporate reified
categoriesof identity at the expense of assessing actual impact of the challenged
governmental action.”® Y et SopinkaJ.’ sformulation doesjust this. Also missing
isL’Heureux-Dubé J.’ sequally valuablewarning in Egan that a distinction that
is relevant to the purpose of the legislation may, nonetheless, have a
discriminatory effect: a point in opposition to Gonthier J.’s analysis and a
critical argument for acase like Eaton.?” Oneisleft wondering about the current
status of L'Heureux-Dubé J.’s innovative section 15 analysis in the trilogy,
given her acquiescence to its erasure from Sopinka J.’s summary.

% These objections are somewhat slf-contradictory, given that the critique of

stereotypingthat McLachlin, Cory, and lacobucci JJ. use is, itself, implicitly founded
upon arequirement of relevancy. Stereotyping, theevil these judgesunderstand s. 15(1)
to address, isregarded as the association of an individual with a set of irrelevantgroup
characteristics. Non-stereotypical distinctions are those assumptions about individual
merit and circumstance w hich are relev ant to the individual to whom they apply. See
Lessard et al., supra note 18 at 96-99. For a critique of this understanding of
stereotyping, see P.J. Oakes, S.A. Haslam and J.C. Turner, Stereotyping and Social
Reality (Oxford: Blackwell, 1994) at 207-11.

“Wewill never address the problem of discrimination completely, orferretit outinall
itsforms, if we continue to focus on abstract categories and generalizations rather than
on specific effects. By looking at the grounds for the distinction instead of at the impact
of thediginction onparticular groups, werisk undertaking an analysisthat is distanced
and desensitized from real people’sreal experiences” (Egan, supra note 13 at 551, per
L’Heureux-D ubé J.).

Tothis, L’ Heureux-Dubé J. adds a number of other reasons that support the conclusion
that relevance should betreated as a consideration under s. 1 of the Charter, not s.
15(1) (Egan, supra note 13 at 547-48).

L'Heureux-Dubé J.'sanalysis does reemerge in Brenner, a case released by the Court
three weeks after Eaton. Here, in a unanimous decision written by lacobucci J., the
Court reviewed all of the equality trilogy judgements, including L'Heureux-Dubé J.'s.
N o sel ection emerges among the different approaches; the Courtsimply concludedthat
all approaches would, in the case before it, reach the same result (supra note 19).

26
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To continue with the unanimous judgement in Eaton, it soon becomes
apparent why SopinkaJ. need not unpack any further the Court’ sdisagreements
over section 15(1). Having gpparently established that past jurisprudenceisin
accord with the argument that not every distinction on a prohibited ground will
constitutediscriminationandthatitis, generally, distinctionsbased on presumed
rather than actual characteri sticsthat mark di scrimination,? SopinkaJ. proceeds
to apply these insights to eguality issues involving physical and mental
disability, coming up with aloose blueprint on how to parse out such claims®
And, it is here that the thinness of his analysis begins to show.

Justice Sopinkawell recognizes that one of the purposes of section 15(1) is
“toamelioratetheposition of groupswithin Canadian society who have suffered
disadvantage by exclusion from mainstream society as has been the case with
disabled persons’ and that such amelioration can require accommodation of
difference' But SopinkaJ.’s elaboration of what section 15(1) demandsin the
case of disabled individuds is distorted by reliance on a formal distinction
between “true” and “untrue” characteristics. Anti-discriminaion measures in
relation to disability, Sopinka J. asserts, will frequently require making
distinctions on the basis of the actud personal characteristics of disabled
persons.* Thisis because such characteristics are “true,” not falsely presumed.
Equality law, in Sopinka J.’ s analysis, thus has two objectives. the elimination
of discrimination arising from the attribution of untrue characteristics based on
stereotypical attitudes and the accommodation of true characteristics that (in
SopinkaJ.’ swords) “ act asheadwinds” to full enjoyment of society’ sbenefits.®
It is reasoning associated with the latter objective — recognition of “true”
characteristics — which, alone, is appropriate here.

So it is, Sopinka J. asserts the failure to recognize true characteristics —
reverse stereotyping — which accounts for much of the harm disabled
individual sexperienceinsociety. Individual disability isignored, withtheresult

2 Thatthisformulation achieved unanimous agreement in this case may beindication that

the McLachlin, Cory, lacobucci JJ. vison of equality from the trilogy cases may
emerge as the dominant s. 15(1) analysis on the Court.

% Eaton, supra note 2 at para. 66.

%L Eaton, supra note 2 at para. 27. For an insightful discussion of accommodation as the
notion features in non-constitutional human rights law, see S. Day and G. Brodsky,
“The Duty to Accommodate: Who Will Benefit?” (1996) 75 Can. Bar Rev. 433.

%2 Eaton, supra note 2 at para. 66.

% Eaton, ibid. at para. 67.

34

“Thediscriminationinquiry which uses” theattribution of stereotypical characteristics”
reasoning as commonly undergood is simply inappropriate here” (ibid.).
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that disabled individuals founder in mainstream society. Prevention of such a
situation requires recognition of actual characteristics and reasonable
accommodation of such characteristics This, SopinkaJ. argues, is“the centrd
purpose of section 15(1)in relation to disability.” *

Accommodation thus becomes the appropriate response to true, yet
disadvantaging, characteristics: “[t]he blind person cannot seeand the personin
awheelchair needsaramp.” * Thepremiseisthat thedisabledtruly aredifferent.
However, lost in this analysis are two important insights about difference and
disability. The first involves the practical recognition of the role that
stereotyping and social construction play in our understanding of disability and
accommodation.®” What Sopinka J. might consider as “true” isactually much
morecomplex and variablethan hisanalysisadmits. Put dightly differently, “the
biological condition ... [needsto be] conceptually disentangled fromthe... social
ramifications ... of the condition.”* Disabled individuals are no less vulnerable
and subject to negative misunderstandings than other disadvantaged groups
within Canadian society. Received truths about what such individuals can or
cannot do often dissolve upon scrutiny, revealed as simple fadsehood. Aswell,
and perhaps more significantly, the conceptual, technological, and physical
environment selectively creates, names, and eliminates disability.* Peoplehhave
all sortsof different levelsand kinds of abilities, relevant to awide and variable
range of activities, opportunities, and contexts. The distinctions which
conventionally lie between “normal” and “abnormal” abilitiesare arbitrary and
shift, depending upon the sodal, historical or physical context in which the
designation is being made. As Brodsky and Day note, traditional notions of
competition, merit, and normal cy prefigureour eval uative environment such tha
the (dis)abled really do appear to be lessable: their (dis)ability seems “true.” “°
But encoded with such evaluative concepts are the very kinds of exclusionary

% |bid.

% |bid.

8" This insight rests simply on the observation that the biological does not exist in
isolation from the social. For discussion of this, in a variety of contexts, see for
example, A. Asch and M. Fine, “Introduction: Beyond Pedestals’ in M. Fine& A.
Asch, eds., Women with Disabilities: Essays in Psychology, Culture, and Politics
(Philadelphia: Temple U niversity Press, 1988) 1; R.C. Lewontin et al., Not In Our
Genes: Biology, Ideology, and Human Nature (New Y ork: Pantheon Books, 1984).

% Aschand Fine, ibid. at 5.

% “A change in environment ... can change abilities by many orders of magnitude.

Moreover, thedifferencesbetweenindividuals are abolished by cultural and mechanical

inventions:” R.C. Lewontin, Biology as Ideology: The Doctrine of DNA (Ontario:

Anansi, 1991) at 29.

Day and Brodsky, supra note 31 at 471.
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and subordinating assumptions that privilege the majority and which equality
law must challenge. Thus, the most damaging, invidious stereotypes about
ability are those which liedeep within our society’ s most cherished principles.
Recognition of thisiscrucial if any significant, systemic progressin relation to
disability discrimination is to be made using equality law.

Technological environmentsalso arhitrarily positionindividual sasdisabled
or not. Absent “taken-for-granted” technologies such as say, eyeglasses,
calculators, or elevators, many of us would be deemed much less abled than we
currently are. Thesameistrueinrelationto our physical environment. Arbitrary
decisions about doorway widthor the use of stairsrather than rampscreate some
disabilities and eliminate others. Thus, the problem lies with the structures
themselves, not with the bodies or capacities of those who are barred.** By
treating the distinction between true and untrue characteristics so
unproblematically, SopinkaJ. deniesall theseformsof subtle, yet pervasiveand
fundamental, construction in our physical and socid architecture of what we
understand to be disability. Moreover, no guidance is given as to when
historically attributed qualities areacceptable markers of difference or not. Our
highest court, while somewhat able to recognize the role stereotyping playsin
how biological differences in the genders affect social treatment and how
environment can selectively disadvantage women as a group based on their
uniquecharacteristics,* isunableto transfer thiswisdomto itsconceptualization
of disability.

The second important insight ignored in Sopinka J.’s understanding of
accommodationisthat “ differencesarefeaturesof relationshipsrather thantraits
residing in the ‘different’ person.”*® While obviously related to the preceding
arguments, it bearsemphasizing separately that we areall equally different from
and in relation to each other. There is no neutral spot from which to designate
difference. Thus, the focus of equality analysis should not be on the sameness
or the difference of the equality claimant but on the practices and institutions
which“construct and utilizedifferencesto justify and enforce exclusions— and

4 For adiscussion of this see Asch and Fine, supra note 37 at 5.

“2 InBrooksv. Canada Safeway, [1989] 1 S.C.R. 1219, overrulingBlissv. A.G. Canada,
[1979] 1 S.C.R. 183, the Supreme Court of Canada recognized that disfavourable
treatment of pregnancy, a characteristic unique to women, constituted sex
discriminaion. By placing the costs of pregnancy disproportionately on pregnant
women, the benefit plan in question in this case imposed unfair disadvantages.

M. Minow, Making All the Difference: Inclusion, Exclusion, and American Law
(Ithaca: Cornell University Press, 1990) at 86. See also |. M. Young, The Palitics of
Difference (Princeton: Princeton Univerdty Press, 1990) at 170.
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the ways in which such institutional practices can be changed.”* In ignoring
this, the Court turns aside from what should be a primary preoccupation of
equality law: “the socially constructed inequalities that are associated with
difference, ... [not] differenceitself.”*

Added to thisisacomment by Sopirka J. that, unlike gender or race cases,
disability claims permit moreindividual variety in circumstance.”® Perhaps, in
one sense, this is true. The term disability covers a tremendous range of
individual variation in physical, emotional, and intellectual capacities:*’

There are many (dis)abilities and no one (dis)ability is monolithic. For example, there are
many variations among peoplein their ability to see, andeach person who islabelled blind
isunique: one personwho isblind may use tapesto receive or convey information, another
braille, another a computer.

But, Sopinka J. does not drav from his observation of this variation the
important conclusion that the category itself is artificial and that this reduction
of infinite traitsinto a single named strand of differenceis the means by which
the powerful exclude the powerless. And this, ultimately, is no less true of
gender and race.

Disabledindividuas, regardlessof their individual variation, areall smilarly
socialy positioned as disadvartaged. What is also necessary, therefore, are
measures which recognize the sysemic subordination of disabled persons.®
Justice Sopinka ignores this latter element; all he achieves by distinguishing
disability from other grounds o discrimination is an individualization of
disability claims and a retreat from understanding disability discriminaion as
systemic, patterned, and shaped by general themes and traditions: in other
words, a “group-based [inequality] in power.”*® This reflects his failure to
acknowledge the role stereotyping and environment play in arbitrarily
constructing and stigmatizing the characteristics of disability. It alsodetermines
the more individualistic, less systemic approach to the demands of integration
his judgement takes.

“ Minow, ibid. at 86.

% Day and Brodsky, supra note 31 at 435.

% sopinkaJ. writes: “It followsthat disability, asa prohibitedground, differs from other
enumerated grounds such as race or sex because there isno individual variation with
respect to these grounds” (Eaton, supra note 2 at para. 69).

4 Day and Brodsky, supra note 31 at 469.

% |pid.
4 |bid. at 435.
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This latter failing is caught by Sopinka J.’s simple equation of
accommodation with the “fine-tuning” of society.®® Implicit inthisformulation
is the notion that change of a marginal and individualized character only is
required. Absent really comprehending the social and, therefore, variable,
character of disability, Sopinka J. will not be pushed to see that red
accommodation requires more than fine-tuning or minimal adjustment of
otherwise sound social systems and structures; it requires more than merely
“manageable” concessions> The disabled will continue to be disempowered
until the structural barriers which themselves ensure such marginalization are
changed. And, the requisitechangeitself will not be minor. However, Sopinka
J’s minimalist understanding of accommodation is connected to his
deterministicnotion of disability. Thus, the question of integrated asopposed to
segregated educational opportunities becomes more a question of whether the
individual herself will fit the existing educational environmentsrather than how
those environments need bechanged to fit her and otherswho currently occupy
the margins of society.

Minow refersto such an understanding asthe*rights-analysis approach” to
disability discrimination. Special treatment isjustified as an entitlement basad
on unique characteristics of the group; maintained is an unstated norm,
divergencefrom which istermed difference. Therole of existing ingitutionsin
constructing such“ difference” isleft unexamined; difference continuestoreside
intheindividual > The approach simply reinstates the problem of difference, as
the dominant within our society conceptualizeit. Theanalysis, despiteAndrews
advice to the contrary,® in effect reasserts thesimilarly-situated tes.*

From such aframework, itis not surprising that Sopinka J. rejects asection
15(1) mandated presumption in favour of integration:®

[A] presumption in favour of integrated schooling would work to the disadvantage of

SopinkaJ. writes: “ Rather, itisthe failure to makereasonable accommodation, to fine-
tune society so tha its structures and assumptions do not result in therelegation and
banishment of disabled participation, which results in discrimination againg them”
(Eaton, supra note 2 at para. 67).

Day and Brodsky, supra note 31 at 435.

Minow, supra note 43 at 108.

In Andrews supra note 17 at 168, Mclntrye J., writing for the majority on this point,
explicitly rejects the similarly situated test: “... the test cannot be accepted as a fixed
rule or formula for the resolution of equality questions arising under the Charter.”
For adiscussion of this pointin relation to earlier equality jurisprudence, see Philipps
and Young, supra note 18 at 230-39.

Eaton, supra note 2 at para. 69.

51
52
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pupils who require special education in order to achieve equality. ... Integration can be
either a benefit or a burden depending on whether the individual can profit from the
advantages that integration provides.

Absent often quite radical restructuring, it may very well be the case that
segregation will better provide for the needs of disabled individuals. But this
formulation completely forecloses consideration of larger systemic equality
concerns, leaving unchallenged current discriminatory assumptions about such
things as general as normalcy, merit, and ability or as specific as appropriate
classroom atmosphere and acceptable levels of special assistance within that
environment. Thus, Sopinka J., begns his assessment of Emily Eaton’s case
with an already weakened understanding of what section 15(1) should guarantee
for disabled individuds.

Considerably less space in Sopinka J.’s judgement is given to direct
consideration of the actual claim at dake in this case. In fad, as Sopinka J.’s
application of section 15(1) evolves, it becomes clear that much of his
consideration of the anti-discrimination requirements of section 15(1) has been
unnecessary to resolve the immediate case before the Court. Justice Sopinka
findsthat the legislation clearly meetsthefirst stage of the section 15(1) test he
setsout: adistinction ismade under the Act between “ exceptional children” and
others.® And, in relation to the second element of the test — imposition of a
burden — SopinkaJ. acceptsthat the Tribunal found that, gven Emily Eaton’s
special needs, segregated placement was superior to integrated placement.®
Thus no disadvantage was imposed upon Emily Eaton; her claim fails to pass
this second element. Buttressing this conclusion is Sopinka J’ s apparent faith
in the Tribunal’s process and its concern with Emily’s best interests. Justice
Sopinka states: “It seems incongruous that a decision reached after such an
approach could be considered aburden or adisadvantage imposed on achild.”*®
Thepresumption of integrationisrejected infavour of the Tribunal’ sinvocation
of the best interest of the child.

The result is that Sopinka J. turns on its head current wisdom about what
equality for disabled individualsdemandsand, in so doing, importsinto equality
jurisprudence, at least as it applies to disabled individuals, a significant

% Ibid. at para. 71.

% This point had been contested by the Court of Appeal, which found that the Tribunal
failedto answer its principal issue of “whether Emily Eaton’ s special needs can be met
best in aregular class orin aspecial class.” Justice Sopinkafindsthat the Tribunal did
answer this question, although it did not specifically state but, rather, implied the
answer (Eaton, ibid. at paras. 74-76).

% Eaton, ibid. at para. 76.
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impediment to equality aspirations. Activists, while acknowledging that there
aresomeinstanceswherebiol ogy doesand should matter, havealsoingsted that
these instances are rareand in most cases can be minimized by altering society
such that fuller participation of all is possible.*® Accommodation, as mandated
by section 15(1), should thus demand systematic and substantial change to the
environment in which and through which the difference the challenged
legislation presumes is initially constructed and given meaning.®® One might
understand such accommodation to mean the obligation “to permitall groupsto
participate as equals in the negotiation of social norms.”®* Justice Sopinka,
however, reads it to justify and to be constituted by differential treatment that
further excludestheidentifiedgroup. Thefocusshiftsfrom demandinginclusion
to justifying exclusion; indeed, exclusion in this judgement is held up as an
uncomplicated positive equality act. It should not be surprising, however, that
Sopinka J. will not find that section 15(1) demands an initial presumption of
inclusion; he cannot, given his understanding of disability aseasily and simply
rendered into “true” characteristics on which legiglative distinctions can safely
and often arerequired to red. Y et, the outcome isthat SopinkaJ.’ s approach to
accommodation under section 15(1) ensures that constitutional discourse will
serve to “limit how much difference ‘the powerfu and the majority’ must
absorb.”%? The “departure from the norm” that disabled individuals such as
Emily Eaton represent will be accentuated.®

This returns us to the beginning of this paper: the contrast between Emily
Eaton’ sequality case and the earlier case of Justine Blainey. With Emily we see
that the further away a claimant is from the mainstream, privileged norm, the
more difficult it will be for her or him to persuade the Court it is the norm, not
the individual, in which the fault lies. Justine, on the other hand, is alowed to
passfor a“normal” hockey player, illustrating that formal equality isé itsmost
potent when it deals with different treatment of the (mostly) same.

But, apart from result, these cases are more similar than different. Both
judgementsare distracted from the structural marginalization really at issue: in
one case, of those we considered disabled and, in the other case, of female
athletes. Thus, the Court in Justine’s case aso ignored the larger institutional

% Asch and Fine, supra note 37 at 26.

It should, thus, be apparent why L’Heureux-Dubé J.’s recognition that even relevant
distinctions can nonethelessresult in discriminatory impact is apposteto theissuesthis
case raises. See text associated with notes 26-27, supra.
Day and Brodsky, supra note 31 at 435.
62 H

Ibid.
Minow, supra note 43 at 94.
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issues underlying the equality dilemmabeforeit. A wider lens, one which took
in the environment that determined why it was Justine wanted to play in the
boys hockey league, would have pulled into range a different set of equality
concerns and observations. Girls' hockey istypicaly less well resourced and
regarded than boys' hockey. When Justine jumpsto the boys' |eague —to the
play with greater status, deeper financing, better rink time, and superior
prospects for university sports scholarships — she leaves behind the “truly
different,” the other female playerswho will continue to occupy the margins of
the hockey world. The institutional practices that associate being female with
inferior athletic ability and involvement remain intact. The equality issue in
Justine’ scase, viewed morebroadly, isthe gender di scrimination systemictothe
sporting world — manifested in children’s hockey by the gap in quality and
opportunities between boys and girls leagues. Until this larger systemic
inequity isaddressed, theissuesJustineraiseswill continueto confront equality
law in cases brought forward by individual girlsand women.** And the solutions
formal equality leads to will continue to |eave the underlying problem intact.

A substantive equality analysis might reguire that the two cases switch
results.®® In Emily’ s case, the most radical restructuring of the environment that
marks her as different would require her integration into a regular classroom,
with al the attendant changesto a“normal” classroom environment that might
entail. For individualsin these circumstances, such as Emily, integration may,
alone, mean equal. In Justine’'s case, however, amdioration of the systemic
marginalization of femal eathletesmight requirethat exceptional individual slike
Justineremaininthegirls league, lending the status and skill they bring aselite
athletesto the separateinstitution of girls’ hockey. Otherwise, thewicking away
of top girl athletesinto boys' leagues simply ensures that female leaguesretain
secondary and subordinate status. Here, perhaps, separate is the only path to
equal. The larger point isthat the strategy of integration or separation rests not
on whether individuals of disadvantaged groups can or cannot fit the norm.
Rather, it ought to rest on what gption best appreciatesdifference, destabilizing
what counts as normal so thet all participate in its constitution. The choice of

% In fact, a number of similar cases in hockey and other sports have occurred since

Justine’s victory. For example, in October 1993, two teen-age gifls were successful
before an Ontario human rightsinquiry inchall engingthe disqual ification of their team
fromthequarter-final round of atournament by theOntario Soccer Association because
of the presence of two girls on an otherwise all-boys’ team. See L. Robinson, The
Globe and Mail (8 November 1993). Last year, acomplaint w as lodged with the B.C.
Human Rights Council (now Human Rights Commission) against the B.C. Amateur
Hockey Association’s policy that girls may only play on male teams in theabsence of
available female teams. See D. Penner, Kitimat Sentind [October 1996].
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option will depend upon the larger, systemic circumstances of disadvantage
present in each case.

These are difficult issues. They often pit the immediate best interests of an
individual againstlonger term systemicchange. And their solutionsmay demand
compromise and trade-offs. But what is certain is that when various instances
of the injustices of our social, political, and economic world come before the
Court, the Court must look beyond the formal appearances of difference or
sameness in which individuals are cloaked. There is no magic formula which
will lead unerringly to the right answer in these cases, but there are better and
worseways of understanding the roots of the problems that bring these casesto
the attention of the courts. It is only by engaging critically with difference and
the challenges it poses for equality that we will move towards a society where
difference is celebrated, respected, and shared.

Vol. 1V, No. 1
Review of Constitutional Sudies



