JUDGING THE JUDGES

THE BASTARACHE RECORD

CONSTITUTIONAL OPINIONS:

Irving Oil Ltd.v.Industrial InquiryCommission
(N.B.) (1996), 174 N.B.R. (2d) 37 (N.B. C.A))

The issue in this case was whether the
Commissioner of the Industrial Inquiry Commission
could constitutionally compel the attendance of
witnesses. The case involved an applicaion to the
Court of Appeal to havethe Court set a date for the
hearing of an application for an Order quashing a
Summons issued to Robert Chalmers, the General
Manager of Irving Qil's Refining Division, and
prohibiting the Commissioner from attempting to
compel the attendance of witnesses in purported
exercise of powers granted under section 67(2) of the
Industrial Relations Act.

Two constitutional grounds w ere offered in
support of the Order. The firstground was that section
67(2) was ultra viresthe provincial government as an
invalid attempt to transfer to a provincial tribunal,
powers reserved for superior and county courts under
section 96 of the Constitution Act, 1867. The second
ground was that the summons issued by the
Commissioner was a violation of Mr. Chalmer's right
to “life, liberty and security of the person” under
section 7 of the Charter of Rights and Freedoms.

Theapplicationwasheard by B astarache J.A.,
who held that these constitutional issues were not
matters properly decided by amotionscourt and should
be decided at trial in the usual way. His reasoning was
that the expeditious nature of the motions processisnot
well suited to constitutional litigation, and only in the
rarest of cases should a motions judge decide a
constitutional issue. In his opinion this was not such a
case. Accordingly he refused to st a date for the
hearing of the application.

Miramichi Agricultural Exhibition Association
Ltd.v. Lotteries Commission (N.B.) (1995), 126
D.L.R. (4th) 557 (N.B. C.A))

The constitutional issue in this case was
whether an Order in Council establishing the Lotteries

FORUM CONSTITUTIONNEL (1997) 9:1

Commission of New Brunswick was ultra vires the
province. The Order was not supported by provincial
legislation, but was enacted pursuant to authority given
to the Lieutenant Governor-in-Council, unde section
207 of the Criminal Code. In writing the unanimous
decision of the Court, Bastarache J.A., held that the
matter was governed by the Supreme Court of Canada
decisionin R. v. Furtney et al., [1991] 3 S.C.R. 89,
where Stevenson J. held that delegation under section
207 was not a prohibited form of interdelegation.
Accordingly, Bastarache J.A., held that the Order-in-
Council was intra viresthe province.

R.v. Desjardins (F.) (1996), 182 N.B.R. (2d) 321
(N.B. C.A)

The issue in this case was whether the
imposition of a minimum fine calculated pursuant to
section 240 (1.1) of the Excise Act, for an offence of
illegal possession of tobacco under sction 240 (1)(a)
of the Act, violated the accused's right not to be
subjected to “cruel and unusual punishment” under
section 12 of theCharter.

Justice Bastarache, writing the unanimous
decision of the Court, hdd that the test to determine
whether there was cruel and unusual punishment was
oneof “grossdisproportionality,” which would only be
found where, having regard to the offence and the
circumstancesof theoffender, the senten ce was so unfit
as to be grosdy disproportionate. A pplying this test,
Bastarache J.A. determined tha the punishment was
not cruel and unusual. Three main factors appeared to
influence his decision: evidence that smuggling is a
major problem in Canada; the provision in question
operated on a scale which allowed punishment to be
commensurable with the seriousness of the offence;
and the fact tha the offence in question involved a
large-scale operation which increased the seriousness
of the offence.

R.v. Ouellette (1996), 182 N.B.R. (2d) 306 (N.B.
C.A)

The issue in this caze was whether the
accused's right, upon arrest or detention, under section
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10 (b) of the Charter to “retain and instruct counsel
without delay and to be informed of that right” had
been violated and whether the violation rendered a
“certificate of analysis” subsequently obtained
inadmissible under section 24 (2) of the Charter.

The accused had been charged with impaired
driving. He had been informed of his right to counsel,
but only after the constable had required him to
perform four coordinationtests and had demanded that
he take a breathalyzer test. Counsel for the accused
argued that the certificate of analysis prepared ater the
accused had been informed of his right to counsel and
had consulted with a lawyer, was inadmissble on two
grounds.

The first ground was that the section 10 (b)
caution lacked clarity and could be construed to mean
that the right to free legd advice was dependent on
proof of financid need. Justice Bagarache, writingthe
unanimous decision of the Court, held that since the
accused did in fact conault with a lawyer after the
caution was read to him, the effectiveness of the
caution in this case was not in isaue. He reasoned that
the purpose of the caution is to inform detainees of
their rights and obligations, andto allow themto obtain
legal advice, and this purpose was fulfilled.

The second ground was that the constable's
failure to inform the accused of his right to counsel
prior to the coordinaion tegs and the demand to take
the breathaly zer test, violated the accused's section
10(b) rights and that the certificate of analysis was
therefore inadmissible under section 24(2) of the
Charter. Justice Bastarache held that in order to have
evidencedeemedinadmiss ble under section 24(2),two
thingsarenecessary. First, the evidence must have been
obtained in the course of a Charter breach, and
secondly, having regard to all the circumstances,
admittingthe evidence would bring the administration
of justice into disrepute. In his view the evidence was
not obtained in the course of aCharter breach, because
the alleged breach had been satisfactorily corrected by
the reading of the section 10(b) caution and the
opportunity to consult with alawyer. He further held
that in regard to the circumstances, admission of the
evidence would not bring the administration of justice
into disrepute. Accordingly, the Court found that the
certificate was admissible.

R.v. Woods (D.J.) (1996), 179 N.B.R. (2d) 153
(N.B. C.A))

The issue in this case was whether a stay of
proceedings was the appropriate remedy for a
purported violation of the accused's right “to be
presumed innocent until proven guilty accordingto law
in a fair and public hearing by an independent and
impartial tribunal” under section 11(d) of the Charter.

A Provincial Court Judge had determined that
he was not independent, as aresult of his outstanding
lawsuit with the province of New Brunswick, and that
it was incumbent upon him to issue a stay of
proceedings, asthe appropriate remedy, to anyonewho
objected to his hearing the matter. On this basis he
stayed the proceedings against the defendant W oods.

In delivering the unanimous decison of the
Court, Bastarache J.A. held that a stay of proceedings,
under section 24(1) of theCharter isavailable only in
the clearest of cases. He determined that the trial judge
ought to have asked himself whether the impugned
violation was curable by other means, and that there
was an absence of evidence jugifying a stay of
proceedings. Accordingly, he allowed the appeal, and
remitted the matter to be assigned for trial.

Saunders v. MacMichael (1996),173 N.B.R. (2d)
49 (N.B. C.A)

The issue was whether the appellant could
raise a Charter argument on appeal, depite nothaving
raised the isaue at trial and not having submitted the
required noticesto the Attorney General of Canada and
the Attorney General of New Brunswick. Justice
Bastarache, writing for a unanimous Court, held that
sincetherequired notices were not made in accordance
with section 22(3)(b) of the Judicature Act, the Court
did not have jurisdiction to hear the Charter argument.

Smith v. Human Rights Commission (N.B.)
(1997), 143 D.L.R. (4th) 251

Theissuein this case was whether the Human
Rights Commission of New Brunswick was a suable
entity. The Commission argued thatthe decison of the
Supreme Court of Canada in Westlake v. Ontario
(1973), 33 D.L.R. (3d) 256, was determinative of the
issue. That decison held that bodies, like the Human
Rights Commission, though legal entities, in that their
decisions were subject to judidal review by way of
certiorari, were not suable entitiesif the incorporating
statute did not expressly or impliedly impose liability
to be sued.
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However, the respondent Mr. Smith argued
that Westlake was not determinative of the issue
because section 32(1) of the Charter had since made
such bodies suable entities in order to prevent
government evasion of effective Charter scrutiny.
Justice Bastarache, writing for a unanimous Court,
pointed out that Mr. Smith essentially was advancing a
“constitutional tort” argument under section 24 of the
Charter. He reasoned that the raising of a Charter
argument did not allow the claimant to bypass the
ordinary rules of the legal system and that the court
must still have jurisdiction over the party being sued in
order to deal with the matter. In his view the Westlake
test was the appropriate one to determine this issue.
Applyingthistest he held that the Commission wasnot
a suable entity, asnothing in the enabling legidation
establishedthat the Commission had the legal statusto
be sued, nor was there anything which suggested that
such capacity ought to be implied.

Union of New Brunswick Indians and Tomah v.
New Brunswick (Minister of Finance) et al.
(1996), 126 D.L.R. (4th) 193 (N.B. C.A))

Atissuein this case was whether Indians and
Indian Bands were exempt from tax on personal
property purchased at an off-reserve location for on-
reserve consumption. The case turned on the
interpretation of section 87 of the Indian Act, which
provided a tax exemption for property of an Indian or
Band situated on areserve. Therespondent (Minister of
Finance) acknowledged that the federal | egislation was
paramount, but argued that the section did not prevent
the province from levying a tax on personal property
purchased at an off-reserve location by an Indian or a
band, and that such atax was therefore intra vires the
province. Therespondents' position essentially wasthat
the words of the gdatute were plain; to attract the
exemption, the property must be situated on areserve
at the time when the tax would attach, and thusit was
open to the province to attach a sales tax to property
purchased off areserve.

Justice Bastarache, for the majority of the
Court, held that the correct test to determine whether
the impugned property was tax exempt was one that
took into account the purpose of section 87. The
purpose, he determined, was to protect Indians and
Indian Bands from taxation on personal property which
was for “use and consumption” on a reserve.
Accordingly, he held that the appropriate test to be
applied was the “paramount location test”, which
focused on the pattern of use and safekeeping of the
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property; property that was destined for use and
consumption on a reserve would be exempt. In
applying this test he held that the impugned property
satisfied the appropriate nexus to the reserve and
therefore allowed the appeal.

OTHER CONSTITUTIONAL CASES:

C.A.S.v.D.L.S. (1995), 160 N.B.R. (2d) 316

. AT. (1997), 185 N.B.R. (2d) 397

. B.P. (1995), 162 N.B.R. (2d) 62

. Foster (W.) (1996), 173 N.B.R. (2d) 289

. Hachey (P.A.) (1996), 173 N.B.R. (2d) 17
. Tomah (L.) (1996), 183 N.B.R. (2d) 232
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BOOKS ON THE CONSTITUTION:

M. Bastarache, ed., Language Rightsin Canada, trans.
Devinat et Associés (Montreal: Editions Yvon Blais,
1987).

M. Bastarache, Implementation of the Official
Languages Act of the Northwest Territories (Ottawa,
1987).

M. Bastarache, ed., Les droits linguistiquesau Canada
(Montreal: Editions Yvon Blais, 1986).

M. Bastarache, Lesdroitslinguistiquesdans|edomaine
scolaire: guide d’interprétation de I'article 23 de la
Charte canadienne des droits et libertés (Ottawa:
Fédération des francophones hors Québec, 1986).

— Vocabulaire anglais-francais et lexique francais-
anglais de la“ common law” (Moncton: Editions du
Centre universitaire de Moncton, 1980).

ARTICLES ON THE CONSTITUTION:

M. Bastarache, “Judicial Merit and Selection” (1996)
45 U.N.B.L.J. 21.

— “Language Rightsin the Supreme Court of Canada:
the perspective of Chief Justice Dickson” (1991) 20
Man. L.J. 392.

— “Les Droits linguistiques (articles 16 2 22)” in G .-
A. Beaudoin & E. Ratushny, eds., Charte canadienne
des droits et libertés (Montreal: Wilson & Lafleur,
1989) 721.
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— “Les Droits scolaires de minorités linguistiques
provinciales: I’artide 23 de la Charte canadienne des
droits et libertés” in G.-A. Beaudoin & E. Ratushny,
eds., Charte canadienne des droits et libertés
(Montreal: Wilson Lafleur, 1989) 757.

— “L’accord constutionnel de 1987 et la protection
des minorités francophones hors Québec” (1989) 34
McGill L.J.119.

— “Education Rights of Provincial Official Language
Minorities (section 23)” in G.-A. Beaudoin & E.
Ratushny, eds., The Canadian Charter of Rights and
Freedoms (Toronto: Carswell, 1989) 687.

M. Bastarache & A. Tremblay, “Language Rights
(Sections 16-22)" in G.-A. Beaudoin & E. Ratushny,
eds., The Canadian Charter of Rights and Freedoms
(Toronto: Carswell, 1989) 653.

M. Bastarache, “L'impact de |'entente du Lac Meech
sur les minoritéslinguigiques provinciales” (1989) 38
U.N.B.L.J. 217.

— “La Clause relative a la dualité linguistique et la
reconnaisance du Québec comme société distinct” in
L'Adhésion du Québec a |I’Accord du Lac Meech:
points de vue juridiques et politiqgues (Montreal:
Editions Thémis, 1988) 33.

— “Les difficultés relatives a la reconnaissance
constitutionnelle des droits linguistiques en Ontario”
(1988) 10 R Nouvel Ont 51.

— “Pour une nouvelleloi sur leslangues officielles du
Canada” (1988) 19 R.G.D. 203.

— “Laplace du francais danslacommon law” in R. J.
Matas & D. J. McCawley, eds., Legal Education in
Canada (Montreal: Federation of Law Societies of
Canada, 1987) 513.

— “Commentaire surladécison delacoursupréme du
Canada dans le renvoi au sujet des droits linguistiques
au Manitoba, jugement rendu le 13 juin 1985" (1985)
31 McGill L.J.93.

— “Pour réusdr lebilinguisnejudiciare au Nouveau-
Brunswick” (1983) 24 C.de D. 55.

— “Dualism and Equality in the New Constitution”
(1981) 30 U.N.B.L.J 27.

— “Lavaleur juridique du projet de loi reconnaissant

I” égalité des deux communautés linguistiques’ (1981)
22 C. deD. 455.

* Compiled by Terry Waltenbury,Law Student, Faculty
of Law, University of Alberta.
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