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JUDGING THE JUDGES

THE BASTARACHE RECORD

 CONSTITUTIONAL OPINIONS:

Irving Oil Ltd. v. Industrial Inquiry Commission

(N.B.)  (1996), 1 74 N.B .R. (2d) 3 7 (N.B . C.A.)

The issue in this case was whether the

Commissioner of the Industrial Inquiry Commission

could  constitutionally compel the attendance of

witnesses. The case involved an application to the

Court of Appeal to have the Court  set a date for the

hearing of an application for an Order quashing a

Summons issued to Robert Chalmers, the General

Manager of Irving Oil's Refining Division, and

prohib iting the Com missione r from a ttempting  to

compel the attendance of witnesses in purported

exercise of powers granted under section 67(2) of the

Industrial Relations Act.

Two constitutional grounds w ere offere d in

support of the Order. The first ground was that section

67(2) was ultra vires the provincial government as an

invalid attempt to  transfer to a p rovincial trib unal,

powers reserved  for super ior and county courts under

section 96 of the Const itution Act, 1 867. The second

ground was that the summons issued by the

Commissioner was a violation of Mr. Chalmer's right

to “life, liberty and security of the person” under

section 7 of the Charter of Rights and Freedoms.

The application was hea rd by B astarache  J.A.,

who held that these constitutiona l issues were not

matters properly decided by a motion s court an d should

be decided  at trial in the usual way. His reasoning was

that the expeditious nature of the motions process is not

well suited to constitutional litigation, and only in the

rarest of cases should a motions judge decide a

constitution al issue. In his o pinion th is was not such a

case. Accordingly he refused to set a date for the

hearing of the application.

Miramichi Agricultural Exhibition Association

Ltd. v. Lotteries Com missio n (N.B .) (1995), 126

D.L.R. (4 th) 557 (N .B. C.A .)

The constitutional issue in this case was

whether an Order in  Council establishing the Lotteries

Commission of New B runswick w as ultra vires the

province. The Order was not supported by provincial

legislation, but was ena cted purs uant to au thority  given

to the Lieutenant Governor-in-C ouncil, under section

207 of the Criminal Code. In writing the unanimous

decision of the Co urt, Bastara che J.A., h eld that the

matter was governed by the Supreme Court of Canada

decision in R. v. Furtney  et al., [1991] 3 S.C.R. 89,

where Stevenso n J. held  that delegation under section

207 was not a prohibited form of interdelegation.

Accord ingly , Bastarache J.A., held that the Order-in-

Council w as intra vires the province. 

R. v. Desja rdins (F .) (1996), 182 N.B.R. (2d) 321

(N.B. C .A.)

The issue in this ca se was w hether th e

imposition of a min imum  fine calcula ted pursu ant to

section 240 (1.1) of the Excise Act, for an offence of

illegal possession of tobacco under section 240 (1)(a)

of the Act, violated the accused's right not to be

subjected to “cruel and unusual punishment” under

section 12 of the Charter. 

Justice Bastarac he, writing the unanimous

decision of the Court, held that the test to determine

whether there was cruel and unusual punishment was

one of “gross disproportionality,” which would only be

found where, having regard to the offence and the

circumstances of the offender, the senten ce was so  unfit

as to be grossly disproportionate. A pplying  this test,

Bastarache J.A. determined that the punishment was

not cruel a nd unu sual. Thre e main fa ctors app eared to

influence his decision: evidenc e that smugg ling is a

major problem  in Cana da; the pro vision in q uestion

operated on a scale which allowed punishment to be

commensu rable with the seriousness of the offence;

and the fact that the offence in question involved a

large-scale operation wh ich increased the seriou sness

of the offence.

R. v. Ouellette  (1996), 182 N.B.R. (2d) 306 (N.B.

C.A.)

The issue in this case was whether the

accu sed's  right, upon arrest  or detention, under section
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10 (b) of the Charter to “retain and instruct counsel

without delay and to be informed of that right” had

been violated and whether the violation rendered a

“certificate  of analy sis” subsequently obtained

inadmissible under section 24 (2) of the Charter. 

 The accused had been charged with impaired

driving. He had been info rmed o f his right to co unsel,

but only  after the con stable had  required  him to

perform four coordination tests and had demanded that

he take a breathalyzer test. Counsel for the accused

argued that the certifica te of analysis, prepared after the

accused had been informed of his right to counsel and

had consulted with a lawyer,  was inadmissible on two

groun ds. 

The first ground was that the section 10 (b)

caution lac ked clarity  and cou ld be construed to mean

that the right to free legal advice was dependent on

proof of financial need. Justice Bastarache, writing the

unanimous decision of the Court, held that since the

accused did in fact consult with a lawyer after the

caution was read to him , the effectiveness  of the

caution in this case was not in issue. He reasoned that

the purpos e of the cau tion is to inform detainees of

their rights and obligations, and to allow th em to o btain

legal advice, and this purpose was fulfilled.

The second  ground  was that the  constable 's

failure to inform the acc used of his r ight to counsel

prior to the coordination tests and the demand to take

the breathaly zer test, vio lated the accused's section

10(b) rights and that the certificate of analysis was

therefore inadmissible under section 24(2) of the

Charter. Justice Bastarache held that in order to have

evidence deemed inadmissible under section 24(2), two

things are necessary. First, the evidence must have been

obtained in the course of a Charter breach, and

secondly, having regard to all the circumstances,

admitting the evide nce wo uld bring the administration

of justice into disr epute. In h is view the  evidence was

not obtained  in the course of a Charter breach, because

the alleged breach h ad been  satisfactorily  corrected by

the reading of the section 10(b) caution and the

opportunity  to consu lt with a law yer. He fu rther held

that in regard to the circumstances, admission of the

evidence would not bring the administration of justice

into disrepute. Accordingly, the Court found that the

certificate was admissible.

R. v. Wo ods (D .J.) (1996), 179 N.B.R. (2d) 153

(N.B. C .A.)

The issue in this case was w hether a stay of

proceedings was the appropriate remedy for a

purported violation o f the accu sed's right “ to be

presumed innocent until proven guilty according to law

in a fair and public hearing by an independent and

impartial tribunal”  under section 11(d) of the Charter.

 A Provincial Court Judge had determined that

he was not independent, as a result of his outstanding

lawsuit  with the province of New Brunswick, and that

it was incumbent upon him to issue a stay of

proceeding s, as the appropriate remedy, to anyone who

objected to his hearing the m atter. On this basis he

stayed the  proceed ings again st the defen dant W oods. 

In delivering the unanimous decision of the

Court,  Bastarac he J.A. he ld that a stay of proceed ings,

under section 24(1) of the Charter is available o nly in

the clearest of cases. He determined that the trial judge

ought to have asked himself whether the impugned

violation was curable by other means, and that there

was an absence of evidence justifying a stay of

proceeding s. Accordingly, he allowed the appeal, and

remitted th e matter to  be assigne d for trial.

Saun ders v. MacMichael (1996), 173 N.B.R. (2d)

49 (N.B. C.A.) 

The issue was whether the appellan t could

raise a Charter argument on appeal, despite not having

raised the issue at trial and not having submitted the

required notices to the Attorney General of Canada and

the Attorney  Genera l of New  Brunsw ick. Justice

Bastarache, writing for a unanimous Court, held that

since the required notices were not made in accordance

with section 22(3)(b) of the Judicature Act, the Court

did not have jurisdiction to hear the Charter argum ent.

Smith v. Hum an Rig hts Co mm ission ( N.B.)

(1997), 143 D.L.R. (4th) 251

The issue in this case was whether the Human

Rights Comm ission of N ew Bru nswick  was a sua ble

entity. The Comm ission argued that the decision of the

Supreme Court of Canada in Westlake v. Ontario

(1973), 33 D.L.R. (3d) 256, was determinative of the

issue. That decision held that bodies, like the Human

Rights  Com mission, th ough le gal entities, in th at their

decisions were subject to judicial review by way of

certiorari, were not suab le entities if  the incorporating

statute did not expressly  or implied ly impo se liability

to be sued.
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However,  the respo ndent M r. Smith argued

that Westlake was not determinative of the issue

because  section 32(1) of the Charter had sin ce made

such bodies suable entities in order to prevent

government evasion of effective Charter scrutiny.

Justice Bastarache, writing for a un animo us Cou rt,

pointed out that Mr. Smith essentially was advancing a

“constitutional tort” argument under section 24 of the

Charter. He reasoned that the raising of a Charter

argument did not allow the claimant to bypass the

ordinary rules of the le gal system  and that th e court

must  still have jurisdiction over the party bein g sued in

order to deal with the matter. In his view the Westlake

test was the appropriate one to determine this issue.

Applying this test he held that the Commission was not

a suable entity, as nothing in the enabling legislation

established that the Com mission h ad the leg al status to

be sued, nor was there anything which suggested that

such capacity ought to be implied.

Union of New Brunswick Indians and Tomah v.

New Brun swick  (Minist er of Fin ance)  et al.

(1996), 1 26 D.L.R . (4th) 193  (N.B. C .A.)

At issue in this case was whether Indians and

Indian Bands were exempt from tax on personal

property purchased at an off-reserve location for on-

reserve consumption. The case turned on the

interpretation of section 87 of the Indian Act, which

provided a tax exemp tion for pr operty  of an Indian or

Band situated on a reserve. The respondent (Minister of

Finance) acknowledged that the federal legislation was

param ount,  but argued that the section did not prevent

the province from levying a tax on personal property

purchased at an off-reserve location by an Indian or a

band, and that such a tax was therefore intra vires the

province. The respondents' position essentially was that

the words of the statute were plain; to attract the

exemption, the property must be situated on a reserve

at the t ime when the tax would attach, and thus it was

open to the province to attach a sales tax to prop erty

purchased off a reserve.

Justice Bastarache, for the majority of the

Court, held that the correct test to determine whether

the impugned property was tax exempt was one that

took into account the purpose of section 87. The

purpose, he determined, was to protect Indians and

Indian Bands from taxation on personal property which

was for “use and consumption” on a reserve.

Accordingly, he held that the appropria te test to be

applied was the “paramount location test”, which

focused on the pattern of use and safekeeping of the

property; property that was destined for use and

consumption on a reserve would be exempt. In

applying this test he held that the im pugne d prope rty

satisfied the appropriate nexus to the reserve and

therefore  allowed  the appe al. 
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