JUDICIAL REVIEW IN THE NEW HONG KONG:

Richard W. Bauman

At midnight before July 1, 1997, amid the
requisite pageantry and sentiment, the Union
Jack was lowered and Britain's former
dependent territory in Hong Kong was
formally handed over tothe People sRepublic
of China (PRC). This was done under the
intenseglare of worldwide publicity generated
by avast throng of media, which covered the
events with a combination of nostalgia,
curiosity, and apprehension. In terms of
Britain’ sgradual divestment of itsempire, this
event was unique. Instead of gaining
independence after more than 150 years of
British control, Hong Kong wasrestored to its
position under Chinese sovereignty.! The
framework for the handover was provided in
the Joint Declaration of December 19, 1984.2
By Article3 of the Joint Declaration, the PRC
agreed that Hong Kong would form a Special
Administrative Region (SAR) and woud
enjoy a considerable degree of autonomy. In
the famous (if enigmatic) slogan of Deng
Xiaoping, after 1997 there would be “one
country, two systems”

These assuranceswouldbelaid downina
Basic Law, to be proclaimed by the National
People’s Congress (NPC) in Beijing, that
wouldremaininforcefor fifty yearsafter July

Though withresid ual questionsstill to be answered about Hong
Kong's status asarecognizable political entity initsownright:
see Roda Mushkat, “Hong Kong as an International Legal
Person” (1992) 6 Emory Int’l L.Rev. 105.

2 For the text, see (1984) 23 1.L.M. 1366.
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PROPHECIES AND PORTENTS

1, 1997. The purpose of the Basic Law wasto
render the principles contained in the Joint
Declaration into practical terms. Drafting the
Basic Law took severa years of work by a
committee composed of representatives from
both the PRC and Hong Kong.® On April 4,
1990, the Basic Law was adopted by the
NPC.* It would take effect on the date of the
handover.

TheBasic Law, the offspring of the treaty
process between the PRC and Britain, isa sui
generis document. It does not fit easily into
any known category of constitutional law. Itis
designed to serve simultaneoudy as both a
national law of the PRC and aso the
congtitution of the HKSAR. The Basic Law
was drafted in Chinese, with an officia
English translation. In case of any
discrepancy, the Chinese version prevails.?®
Importantly, it is supposed to ensure
continuity and stability. Hong Kong’ sunique

For accounts of this tortuous pro cess, see Rob ert Cottrell, The
End of Hong Kong (L ondon: John Murray,1993); SteveShipp,
Hong Kong, China: A Political History of the British Crown
Colony’s Transfer to Chinese Rule (Jefferson, NC: McFarland,
1995); and Mark Roberti, The Fall of Hong Kong: China’s
Triumph and Britain’s Betrayal, 2nd. ed. (New York: John
Wiley, 1996).

*  TheBasic Law isreprinted in (1990) 29 |.L.M. 1511.
Officials in the new SAR were required at the handover to
repeat their oath to the new regime in M andarin. Since these
officials customarily speak Cantonese, nat Mandarin, some
hitches understandably arose, such as when (according to a
Canadian television news reporter) a newly installed
administrator vowed to be loyal to the “Special Nervous
Region.”
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social, economic, and legal systems, which
have bred such remarkable prosperity in the
last fifty years of Britishrule, are supposed to
be preserved by the Basic Law for the next
half-century. The efforts made in the dying
days of British colonia rule to transplant
some aspects of democratic self-governance
were a'so, it has been hoped, to be preserved
by the Basic Law.® Indeed, much of the media
coverage on July 1st was concerned with
whether the slender shoot of democraticrights
and freedoms would likely mature, or even
survive, inthe new era. Some of the coverage
portrayed the outgoing Governor of Hong
Kong, Chris Patten, as a heroic figure who
frequently battled both PRC officials and the
sinologues in his own country’s Foreign
Officein order to leave behind some (even if
it were a short) legacy of democratic
participation.” The key to sustaining such
democratic initiatives lay in the enforcement
of the Basic Law by Hong Kong courts after
the transfer of sovereignty.

In the aftermath of the handover, the
fortunes of Hong Kong have been closely
studied, from perspectives both financial and
political. This past October’s shuddersin the
Asian currency markets registered
dramatically in Hong Kong, where the Hang
Seng I ndex dropped precipitously.® Questions
arose in that context about whether the PRC
government would step into support the stock
market in Hong Kong and preserve it against
a sudden crash. Perhaps less noticeable, at
leastintermsof overseasmediaanalysis, have
been the fluctuating fortunes of human rights

For the political developments in Hong Kong after 1990, see
Kathleen Cheek-Milby, A Legislature Comes of Age: Hong
Kong's Search for Influenceand Identity (Hong Kong and New
York: Ox ford Univ ersity Press, 1995).

For themost admiring account of Patten’sreforms, see Jonathan
Dimbleby, The Last Governor: Chris Patten and theHandover
of Hong Kong (Toronto: Doubleday Canada, 1997).

In one day alone, October 28th, the Hang Seng index plunged
13.7% to 9059.89, representing a drop of about Cdn$38 billion
in total market value: see “ Taipansleftjustalittlelessrich” The
Financial Post (November 28, 1997) 24.

protection in the new HKSAR. While there
have yet to be any significant incidents that
test the limits of the new regime’s tolerance
for masspolitical dissent, rumblingsabout the
futureof constitutionally protected rightshave
been amplified by early trends found in
decisions of the new HK SAR courts. If there
wereacomparableindex for confidenceinthe
Hong Kong courts as a bulwark against
legidative violations of the Basic Law, it too
would have dipped within months after the
handover.

The initial opportunity for a Hong Kong
court to interpret the Basic Law as a
constitutional document arose at the end of
July 1997. The resulting decision has caused
alarm among some Hong Kong legal experts.
They have raised doubts about whether the
judges involved properly gave effect to the
Basic Law as a robust constitutional
framework, or whether its status as a
fundamental legal framework has been
subordinated so that it remains subject to PRC
laws. In addition, the decision has troubled
observers, such as former legidators and
current advocates for democracy in Hong
Kong, who are anxious about whether, under
the new regime, human rights will be
vigorously protected by Hong Kong's own
courtsusing their power of judicial review. As
argued below, these early pronouncements
from the Hong Kong Court of Appeal serveas
aharbinger, not afinal statement, of the status
of theBasicLaw. Nevertheless, thejudgments
in the case point the way to a regime where
judicia review will not count for much. The
upshot, as suggested below, is that both the
rule of law and Hong Kong's autonomy are

A token of the precautionary attitude was the removal before
the handover of the “Pillar of Shame” from Statue Square in
central Hong K ong (where potentially thou sands of protesters
might useit as arallying point) to arelatively small terraceon
the University of Hong Kong campus, where it would be
difficult to squeeze together a meeting of even few hundred
participants. The statue was erected in 1995 to commemorate
the victims of the Tiananmen Square crackdown in 1989.
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put in question. The Basic Law then isnot so
basi c as some constitutional visionaries might
have hoped.’® The new HK SAR isfounded on
a document containing such a degree of
ambiguity and qualification that many aspects
of Hong Kong life may be altered according
tothepolitical decisionsof mainlandofficials.

HONG KONG SPECIAL
ADMINISTRATIVE REGION V.
MA WAI KWAN ET AL.1?

The central constitutional issue in this
caseturned on the continuity of Hong Kong's
laws, as well asthe legality of Hong Kong's
Provisional Legislative Council (PLC).** The
casearoseout of criminal proceedings against
three individual s accused of the common law
crime of conspiracy to pervert the course of
public justice.”® The prosecution alleged that
money had been offered to induce one of the
accused to maintain a false version of the
events surrounding arobbery.

In mid-trid, the presiding judge reserved
several questions of law for determination by

*  For acute philosophical musingsabout whether after 1997 Hong

Kong's Basic Law would emerge as “foundational,” see J. W.
Harris, “The Basic Norm and the Basic Law” (1994) 24
H.K.L.J. 207. AsHarrisnotes, “ puzzles which have been raised
about constitutional devolution and independence” are
answered only when it becomes clear in practice which
conflicting set of normsis recognized by “ local lawyers”: ibid.
at 229.
™ [1997] H.K.L.R.D. 761 (hereinfater “HKSAR v. Ma Wai
Kwan”). The case is classified as Reservation of Question of
Law No. 1, 1997, heard July 22 to 24, 1997. Reasons for
judgment dated duly 29, 1997.
For information on the history and composition of the 60-
member PLC, see the following website: http:/Avww.
legco.gov hk. The of ficial website of thenew administrationin
Hong Kong is at http:/Avww. info.gov.hk. The latter source
describes the role of the Executive Council, which provides
advice to HKSAR’s Chief Executive, the industrialist Tung
Chee-Hwa.
After the individuals were charged, Hong K ong’s criminal law
was amended to abolish the common law offence of conspiracy:
see Crimes (Amendment) Ordinance, c. 200, s. 159E(1). That
amendment expressly did not apply to caseswhere proceedings
had already commenced.
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the Court of Appeal .** During the subsequent
Court of Appea hearing, which was
conducted with great haste, argument
focussed on two primary issues® The first
was whether the common law crime of
conspiracy to pervert the course of public
justice survived the change of sovereignty.
Had that crime, even without an overt act of
adoption, continued to form part of thelaws of
the new HKSAR? Secondly, did the original
indictment of the three accused still validly
permit the criminal proceedings to continue?

The three-member panel of the Court of
Appeal unanimously answered both questions
in the affirmative. These conclusions
contained no surprises: the Court
straightforwardly relied on the plainmeaning,
in both the Chinese and English versions, of
several key provisions in the Basic Law
(notably Article 8) and the Joint Declaration
that provide for the continuation of previous
Hong Kong laws without the necessity of
formal adoption.'® Although the accused were
indicted before July 1, 1997 and made their
first appearance before that date in Hong's
Kong Supreme Court (which is re-named
under the Basic Law),"” nevertheless Article

In accordance with the Criminal Procedure Ordinance, c. 221,
s. 81.

The reasons of Chief Judge Patrick Chan note that the original
lawyers for the accused sou ght (successfully, as it turned out)
to be excused from the case at this point in the trial: see
HKSAR v. Ma Wai-Kwan at 771. Meanwhile, the main
responsibility for arguing the constitutional issues on behalf of
the accused was assumed, with less than twenty-four hours’
notice, by lawyers acting apparently as amici curiae

Article 8 provides: “The laws previously in forcein Hong
Kong, that is, the common law, rules of equity, ordinances,
subordinate | egislation and customary law shall be maintained,
except for any that contravene this Law, and subject to any
amendment by the legislature of the Hong Kong Special
Administrative Regi on.” Had it been necessary, Justice Gerald
Nazareth would have applied the interpretive rule that the
Chinese version te&kes precedence ove the English translation:
see HKSAR v. Ma Wai Kwan at 790.

Theformer Suprem e Courtisnow called the High Court (which
is comprised of the Court of First Insgance and the Court of
Appeal): see Article 81 of the Basic Law. The former High
Court isre-named the Court of First Instance. Finally, the C ourt
of Final Appeal was created as of July 1,1997 to take over the
functions and jurisdiction of the Privy Council.
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160 of the Basic Law, and in particular the
referencein that clause to the continuation of
“rights and obligations,” was interpreted by
the Court of Appea as covering such
indictments.”® Therefore, criminal proceedings
against the accused had not lapsed and the
indictment should not be quashed, but could
still be pursued after the change of
sovereignty. Interestingly, the “rights” were
not those of the accused, nor were the
“obligations’ imposed on the government.
Rather, as shown in the judgment of Justice
Nazareth, the “rights’ involved in the instant
case belonged to the prosecuting authorities
(the right to have the indictment heard by a
court), while the obligations rested on the
accused (the obligation to be tried on the
indictment).”

In construing the meaning of the relevant
provisions in the Basic Law, all three judges
adopteda“plain meaning” or literal approach.
None of them at this stage felt the need to
resort to other rules of interpretation, such as
the rule caling for a “generous’ and
“purposive” construction when the law in
guestion is a constitution that guarantees
certain fundamental rights and freedoms?
Only in thejudgment of Justice Mortimer can
there be found some dight reliance on the
principle of a purposive interpretation.
Otherwise, the issues regarding continuity of
Hong Kong’'s criminal laws could be settled
without el aborate referenceto such principles
of interpretation.”* Thisreluctancetodeploy a
generous or purposive interpretive approach

Article 160 provides in part: “Documents, certificates,
contracts, rightsandobligationsvalid under thelawspreviously
in force in Hong Kong shall continue to be valid and be
recognized and protected by the Hong Kong Special
Administrative Region, provided they do not contravene this
law.”

¥ See HKSARv. Ma Wai Kwan at 790-91.

In Privy Counciljurisprudence, this principle of construction is
found in Minister of Home Affairs v. Fisher, [1980] A.C. 319
and Attorney General of Gambia v. Jobe, [1984] A.C. 689 at
700.

*  See HKSARv. Ma Wai Kwan at 803.

also recurs in those parts of the appellate
judgments which deal with the scope for
judicial review of thevalidity of legislationin
the new HKSAR.

What remains most striking about the
decision, however, is the use of this case by
thethreejudgesasapretext for addressing the
issue of whether HKSAR courts have the
jurisdiction to review the conformity of NPC
decisions with the Basic Law. On this, the
Court decided that, just astheformer colonial
courtshad no power to declareinvalid theacts
of Britain’ sgovernment so, after July 1, 1997,
the HKSAR courts could not question the
validity of NPC acts. Moreover, in a second
instance of going out itsway to demarcate the
boundariesof constitutional power in the new
Hong Kong, the Court of Appeal ruled that,
despite what the Basic Law might plausibly
indicate, the PRC constitution givesmainland
legislators complete power over the new
HKSAR. Whenever a provision in the Basic
Law conflicts with the PRC constitution, the
former must give way to the latter.

Whither the concept, then, of two
autonomous legal systems? Or of Hong
Kong's vaunted “special status’ within the
overall Chinesegovernmental structure?Or of
the pledge that after the handover al that
would change in Hong Kong would be the
official flags? From the perspective of
constitutional lawyers, the obiter comments
by the Court of Appeal on the scope for
judicial review in the new HKSAR could be
viewed as seriously encroaching on Hong
Kong's autonomy and the preservation of
human rights provided under the Basic Law.
For experts such as Professor Yash Ghai of
the University of Hong Kong, the decision is
ominous and potentially threatening: the very

(1997) 9:1 CoNSTITUTIONAL FORUM



status of the Basic Law as a constitutional
docu-ment has been undermined.??

To justify his decision regarding the
limited power of judicial review, Chief Judge
Chaninthe Court of Appea in HKSARv. Ma
Wai-Kwan pointed to the situation of the
courts before the handover. The HKSAR
courts could have no more power to declare
legislation ultra viresthan the previous Hong
Kong courts enjoyed under British rule.
Before July 1, 1997, aHong Kong court was
unable to invalidate a law passed by the
Parliament in London. In the words of Chief
Judge Chan, “colonial courts’ were bound to
give effect to legidation passed by the
sovereign U.K. Parliament.?® It is revealing
that in adapting this principleto Hong Kong's
new status, Chief Judge Chansimply appeared
to substitute for “colonial courts’ the term
“regional courts.”* Under the PRC
constitution, the NPC isthe highest branch of
statepower and, with its Standing Committee,
serves as the ultimate legidlature for the
HKSAR.? The decisions and resolutions of
the NPC that resulted in theformationin 1990
of the Preparatory Committee, which operated
in the period leading up to the handover, are
therefore beyond the reach of judicial review.
Using its delegated powers, the Preparatory
Committee created the PLC in March, 1996

2  See Yash Ghai, “Dark Day for Our Rights,” South China
Morning Post (30 July 1997) 17.

Only scant authority for this proposition was cited in Chief
Judge Chan’s reasons. As Justice Nazareth noted, during oral
argument no “direct authority” ever was brought to the court’s
attention: see HKSAR v. Ma Wai Kwan at 792. T hisis perhaps
an indication of the extent to which the expedited hearing and
process of deliberationinthisconsti tutional caseinterfered with

the aim of producing com prehensive, unassailable judgments.

Chief Judg e Chan ap peared to be m ore confident in making this
simple substitution than Justice Nazareth. The latter declared
that the “analogy between N PC and the British ‘sovereign’
upon further examination may not hold in materi al respects”:
see HKSAR v. Ma Wai Kwan at 794. Unfortunately, Jugice
Nazareth did not explore his uneasiness on this in any further
depth.

For background on the NPC and the Standing Committee, see
Albert H. Y . Chen, An Introduction to the Legal System of the
People’s Republic of China (Singapore: Butterwort hs, 1988) ch.
4.
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and set up its membership later in December
of that year. Similarly, according to the Court
of Appeal, the establishment of the appointed
PLC (which replaced the partly-elected
Legidative Council , or “LegCo” as it was
popularly known, that existed under British
rule) is shielded from constitutional review.
The courts retain scope only to determine
certain factual questions about the operations
of theNPC, the Preparatory Committee, or the
PLC. Again, according to Chief Judge Chan,
thisjurisdiction isanalogousto that exercised
by the courts under the former regime.?® Once
the court is satisfied that, for example, the
PLC “was in fact the body which was set up
pursuant to the decisions or resolutions of the
NPC and the Preparatory Conmittee,” that is
the end of the matter

This characterization of the HKSAR
courts as limited to inquiring into certain
legislative facts prefigured how the Court of
Appeal would deal with the issue of the
legality of the PLC. At the centre of the
dispute is whether the PLC amounts to the
“first government” or “first legidative
council” of theHKSAR. Whenthe Basic Law
was adopted in 1990, the intention was that
there be a “through train.” That is, members
of the last Hong Kong LegCo should als
(provided they satisfy certain conditions)
become members of the first Legidative
Council of the HKSAR.? The initial term of
the first Legidlative Council was supposed to
be two years, from 1997 to 1999, or the
balance of a four-year term for those
legislators chosen in the 1995 elections to
LegCo. Furthermore, Article 68 of the Basic

% Seein HKSAR v. Ma Wai-Kwan at 781.

Ibid. (emphasisin the original).

The metaphor of the“through tran” and who might be entitled
to ride on it occupied a key placein Sino-British negotiations:
see Dimbleby, supra note 6 at 95, 204-206, and 317-21. Not
only legislaors, butjudges alsowere supposed to continuein
service: see Peter Wesley-Smith, “Judges and the Through
Train” (1995) 25 H .K.L.J. 1.
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Law provided that the legidlative council for
the new SAR isto be an elected body.?

In fact, when the PRC appointed the PLC
in 1996, there was no through train. Only a
few members of the previous LegCo were
selected to serve on the PL C. Such prominent,
elected members of LegCo as Martin Leg,
Emily Lau, and Christine Loh, who also
happened to bein theforefront of the struggle
for democratic rightsand institutionsin Hong
Kong, were left off the PLC. Under its
enabling terms, the PLC received limited
powersand aterm of office to extend no later
than June 30, 1998. It was argued in the Court
of Appea by the lawyers challenging the
legality of the PLC that, notwithstanding this
restricted mandate, the PLC is de facto the
first HKSAR government and, therefore,
violatesthe Basic Law.*

In rejecting the arguments that the PLC
wasinvalidly constituted, the Courtof Appeal
acceptedthegovernment lawyers’ contentions
that the PLC ismerely an interim body, setup
as part of the transitional arrangementsinthe
run-up to elections expected in the spring of
1998. The derailing of the “through train”
occurred when the last Governor of Hong
Kong, ChrisPatten, initiated political reforms
in 1994 that revised L egCo in waysrepugnant
to the PRC. These events were viewed by the
Court of Appeal as creating a politica
environment in which it would be unrealistic
to think that the previous LegCo couldsimply
be continued as the new government for the
HKSAR. After briefly reviewing the events

2 Article 68 further provides: “ The ultimate aim is theel ection of

all the members of the Legislative Council by universal
suffrage.”

It was argued that the Preparatory Committee only had the
power to prescribe procedures for establishing the “first”
Legislative Council. Its creation of an inteim government
arguably was outdgde the Preparatory Committee’s powers as
provided by Article 168 of the Basic Law as well as the 1994
NPC Decision that set down the Preparatory Committeee’s
mandate.

30

leading up to the appointment of the PLC,
Chief Judge Chan admittedthat, while it may
have been “unfortunate” that the previous
LegCo or someother el ected body wasnot put
in placeon theresumption of sovereignty, this
did not happen, and it is “not the business of
the Court to enter into the political arena and
to determine what the rea reasons were.”®
Again, the Court simply wasimpressed by the
fact that without the PLC, alegal vacuum
would have sprung up on July 1, 1997, which
would have been “potentially disastrous.”

In summary, Chief Judge Chan noted that,
strictly speaking, in hisview the PLC, despite
its title and duties, is not a “legidative
council” under Article 68 of the Basic Law.
Therefore its creation does not vidate the
Basic Law. It is only atransitional body and
has been validly established. This conclusion
isreinforced, according to Chief Judge Chan,
because the PRC itself ratified the creation of
the PLC and the selection of its membersin
March, 1997. Again, this express ratification
by the “sovereign” government in Beijing
removes any doubt about the legality of the
PLC. In the words of Chief Judge Chan, the
ratification amountsto*“asovereign actwhich
the HKSAR courts cannot challenge.” *

THE IMPORTANCE OF THE
ALTERNATIVE GROUNDS

What might have prompted all three
judges in the Court of Appeal to go beyond
the main grounds for resolving the nub of the
disputein HKSARv. Ma Wai Kwan?Why did
they not decline for the present and leave for
a later case the resolution of those issues
which formed the obiter portions of the
Court’s decision? These are good questions,
especially giventhelack of adequate noticeto

3 HKSARVv. Ma Wai Kwan at 784.
% |bid. at 787.

(1997) 9:1 CoNSTITUTIONAL FORUM



the team of lawyers that stepped in to
represent the accused on the larger
constitutional aspects of the case. As Justice
Nazareth conceded, this had become “no
ordinary case.”* Perhaps because it was the
inaugural decision on methods of interpreting
the Basic Law, the Court felt impelled to
resolve as early as possible any doubts about
the legality of measures which might be
adopted by the PLC.** It would thus serve the
publicinterest toconfirmthelegitimacy of the
legidative body which had succeeded the
now-ousted government. Moreover, if the
Court of Appea erred in this anticipatory,
expedited interpretation of the Basic Law, the
opportunity would be created for the Court of
Final Appeal or, beyond that tribunal, the
Standing Committee of the NPC to correct
any such error. This appearsto be the kind of
logic animating the Court.

A second reason for treating the issue as
relatively urgent is the limited term of the
PLC. This branch of government is intended
to remain in place only urtil the proposed
elections in 1998 result in the selection of a
new legidlative council. Arguably, because of
the PLC’ sbrief life span, any questions about
itslegitimacy should beresol ved asquickly as
possible.

A third possible explanation has a more
cynical cast. One might reasonably presume
that the new administration in Hong Kong
would have had government lawyers
preparing a brief on these issues for some
months before the handover.® Thelegality of

3 Ibid. at 792.

3 |bid.

% Hong Kong’'s Solicitor-General, Daniel Fung, one of the
counsel who argued the government’s case in HKSAR v. Ma
Wai Kwan, stated in a newspaper interview tha four special
panels of lawyerswithin the Departmentof Justice had been set
up to deal with prospective litigation involving human rights,
permanent residency rights, and government duties laid down
by the Basic Law: see May Sin-Mi Hon, “Panels of experts
preparedforriseinanti-SAR cases” South China M orning Post
(19 July 1997) 6. In respect of the second of these types of
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the PLC had already been doubted by some
legal academics, who inquired whether or not,
for example, the doctrine of necessity and the
fear of a“legal vacuum’ could be invokedto
justify setting up a legislative organ which
appeared to conflict with the provisionsin the
Basic Law.* Having been put on notice that
such a chalenge might arise, government
lawyers would have been poised to press the
Court of Appeal to deal immediately with the
constitutional questions in their full
dimensions. That is to say, the motive might
have been to catch opponentsof the new PLC
somewhat off-guard.®’

TRADITIONS OF DEFERENCE?

Oneway of explaining the decision of the
Court of Appeal in HKSAR v. Ma Wai Kwan
is to examine the background of judicial
deference prior to and within the context of
that case. Asnoted especialy in the judgment
of Chief Judge Chan, Hong Kong courts after
the handover are no stronger in terms of
practisng judicial review than they were
before July 1, 1997. Although Hong Kong
courts have in the recent past tested the
conformity of Hong Kong ordinanceswiththe
L ettersPatent, issued in Britain, that provided
the powers of the Governor,*® or after 1991
measured |legidation against the Hong Kong

issues, on October 9, 1997, the C ourt of First Instan ce (Keith J.)
delivered its judgmentin Cheung Lai Wah v. The Director of
Immigration (1997,A.L. Nos. 68, 70, 71, and 73; unreported),
which teded, against Artides 22 and 24 of the Basic Law,
restrictions passed by the PLC on the right of abode in Hong
Kong.

See Yash Ghai, “Back to Basics: The Provisional Legislature
and the Basic Law” (1995) 25 H.K.L.J. 2 and Stephen Law
Shing-yan, “The Constitutionality of the Provisional
Legislature” (1996) 26 H.K.L.J. 152.

For thereaction of Andrew Cheng, a spokesman for the United
Front Against the Provisional Legislature, to the decision in
HKSARv. Ma Wai Kwan, see Linda Choy and Genevieve Ku,
“Fears as ‘bulw ark of Basic Law falls’” South China Morning
Post (July 30, 1997) 7. Mr. Cheng had been a member of
LegCo until it was disban ded on the handover.

See the Court of Appeal judgment inLee Miu-lingv. Attorney
General, [1996] 1 H.K.C.124.
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Bill of Rights® these precedents did not
appear to Justice Nazareth, for example, to
authorize a post-handover court to question
the validity of NPC actions. To buttress this
conclusion, Justice Nazareth pointed to that
part of Article 19 of the Basic Law, which
provides that “restrictions on [the HKSAR
courts’] jurisdiction imposed by the legal
system and principles previoudy in force in
Hong Kong shal be maintained.” In this
exception to the courts powers, Justice
Nazareth found justification for continued
judicial deference.

Another explanation for the deference
exhibited by the Court of Appeal might lie (a
least partly) in the training of the judges
themselves.*® All three have been schooled in
the Britishcommon law tradition. Chief Judge
Chan graduated from Hong Kong Univesity
and practised in the colony before being
appointed to the District Court in 1987.
Justice Nazareth was born in Kenya, received
his legal education in Bombay, and was
originally called to the EnglishBar. Hisroute
to Hong Kong took him from K enya, where
he was a prosecutor, through the British
Solomonslands, where he served assolicitor-
general. The other member of the panel,
Justice Barry Mortimer, wasborn in England
and educated at Cambridge University. He
began his legal career as a prosecutor in
England. All three judges, then, have been

% Hong Kong Bill of Rights O rdinance, No. 59 (1991). Section 8
of theBill of Rights Ordinance guarantees vaious rights and
freedoms that mirror those contained in the Internatonal
Covenant on Civil and Pditical Rights see (1976) 6 |.LM.
368. The Bill of Rights Ordinance was made superior to local
law through an amendmentto the L etters Patentso that it could
not berepealed locally . For an assessment of the early and later
trendsin judicial interpretation of the Bill of Rights Ordinance,
see Dennis Morris, “Interpreting Hong Kong’s Bill of Rights:
Some Basic Questions’ (1994) 15 Statute L.Rev. 126, (1995)
16 Statute L. Rev. 200, and (1996) 17 Statute L. Rev.128, and
Y ash Ghai, “Sentinels of Liberty or Sheepin Woolf’sClothing?
Judicial Politics and the Hong Kong Bill of Rights” (1997) 60
Mod. L. Rev. 459.

The following biogrgphical information is drawn fromthe
South China M orning Post (30 July 1997) 7.

steeped in the concept of parlianentary
sovereignty, accordingtowhichthewill of the
legislatorsisparamount.* In Dicey’ sanalysis
of governmental structures in the United
Kingdom, Parliament hasthe power “to make
or unmake any law whatever.”** No law is so
fundamental that it cannot be overridden by
ordinary parliamentary action. Under aregime
which recognizes parliamentary sovereignty,
there is no room for judicia review, in the
sense that judges have the power to strike
downlegidation. It isagainst thisbackground
that the judges in HKSAR v. Ma Wai Kwan
would have found it difficult to say of the
Basic Law, “we must not forget that it is a
constitution we are expounding.” * Instead, as
characterized in the deflationary language of
Justice Mortimer, the Basic Lav is only
“semi-constitutional in nature.”* Thus are
realized those fears of commentators who
wondered whether the Basic Law would be
understood as a fundamental constitutional
document. In particular, they were anxious
over the willingness of the Standing
Committee of the NPC to recognize that the
BasicLaw, qua constitution, would beviewed
as requiring distinctive modes of argument
and interpretation.® As demonstrated in
HKSAR v. Ma Wai Kwan, not only is this
question about constitutional interpretation
relevant to mainland officials but a similar
question appliesto the Hong Kong judiciary.
For, as noted by a Hong Kong lawyer, the
“future of the law in Hong Kong rests upon
our judges.”“ It would be unfortunate if the
concept of parliamentary sovereignty

“L Thisleaves aside issues about the courts’ power under the so-

called “unwritten” British constitution.
“2A.V.Dicey, The Law of the Constitution, 10th ed. (London:
Macmillan, 1959) at 39.
3 Compare McCulloch v. Maryland (1819) 17 U .S. (4 W heat.)
316.
*  HKSARVv. Ma Wai Kwan at 800.
“  See Michad C.Davis, Constitutional Confrontationin Hong
Kong: Issues and Implications of the Basic Law (London:
Macmillan, 1988).
Raymond Wacks, “ Approaching the Bench: The Future of the
Judiciary” (1994) 24 H.K.L.J. 1 at 1.
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“mesmerised” Hong Kongjudges, to the point
where they were “unable to think and reason
beyond it.”#’

THE RULE OF LAW AND
HONG KONG’S AUTONOMY

One of the main reasons underlying Chief
Judge Chan’ sdismissal of the challengeto the
validity of the PLC was the fear (perhaps
more alarmist than real) of creating a legal
gap or vacuum. In his view, without the
creation of the PLC, therewould have been no
government to replace the defunct LegCo.
Thisanalysisaccordslittleweight totheclaim
that it would have been possible for the
Preparatory Committeeto set up aL egislative
Council, asenvisioned by the Basic Law, that
would have been elected for an initial two-
year term, and that would comeinto existence
onJuly 1, 1997.°® After dl, the authorities had
“over three years to make arrangements for
theformation of thefirst el ected legislature.” *°
As conceded by the government’s lawyers,
such atransitional body as the PLC was not
anticipatedintheBasic Law at all. It could be
argued that Chief Judge Chan, although he
expressly declined to deal with arguments
based on a doctrine of “necessity,” fallsinto
the trap of reasoning that, since judicially
declaring the PLC to be invalidly constituted
would cause chaos in the HKSAR’s public
administration, therefore its creation in the
first place must have been necessary to avoid

alegal gap.

“7 Peter Wesley-Smith, “Judicial Review of Legislationin Hong

Kong” (1996) 26 H.K.L.J.1 at 1.

In his reasons Justice Nazareth refers to the Decision of the
NPC on April 4, 1990 (the same day on which the Basic Law
was adopted) that refers to the election of a 60-mem ber “first”
Legislative Council that shall hold office for an initial term of
office of two years”: seeHKSAR v. Ma Wai Kwan at 795.
Yash Ghai, Hong Kong’'s New Constitutional Order: The
Resumption of Chinese Soveregnty and the Basc Law (Hong
Kong: Hong Kong University Press, 1997) at 276.
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Another worrisome aspect of the decision
in HKSAR v. Ma Wai Kwan is the extent to
which this case, while reaffirming
parliamentary sovereignty, whittles avay at
theruleof law and Hong Kong' s political and
legal autonomy. Much hasbeen written about
the difficulty of finding in the PRC legal
system equivalent concepts to those
traditionally used in Anglo-American
common law, such as “constitution” or “rule
of law.”® In contrast to the latter concept,
withitsconnotationsof judiaal independence
and the requirement that the government is
bound to act in accordance with the law, the
PRC legal system is characterized by “lega
flexibility, lack of procedural regularity and
the supremacy of Chinese Communist Party
(CCP) policy.”® It is arguable that the
decision in HKSAR v. Ma Wai-Kwan, by
limiting the power of Hong Kong courts to
review the validity of laws and their
administration by PRC authorities and by
failing to preserve Hong Kong's distinctive
legal tradition, posesathreat to therule of law
in the HKSAR. Withou actually judicially
repealing those rightsand freedoms protected
by the common law, or theindividual liberties
guaranteed (to a qualified extent) in Hong
Kong'sBill of Rights Ordinance, the Court of
Appea’s decision places those features of
Hong Kong's legal system in jeopardy. The
reasons in HKSAR v. Ma Wai Kwan do not
circumscribe the authority of PRC officialsto
make laws that abrogate individual rights
formerly enjoyed by Hong Kong citizens. The
likelihood of putting into practice the
principle underlying the Basic Lav — to

See, e.g., Ann D. Jordan, “Lost in the Translation: Two Legal
Cultures, the Common Law Judiciary and the B asic Law of the
Hong Kong Special A dministrative Region” (1997) 30 C ornell
Int'l L. J. 335; Cai Dingjian, “Constitutional Supervision and
Interpreation in the People’s Republic of China” (1995) 9 J.
Chinese L. 218; and M ichael C. Davis, “ Human Rights and the
Founding of the Hong Kong Special Administrative Region: A
Framew ork for Analysis’ (1996) 34 Colum. J. Transnational L.
301 at 318.

*8 |bid. at 338.
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construct “ one country, two systems’ —looks
increasingly remote after such a decision as
this from the Court of Appeal. This confirms
those doubters who foresaw the precarious
future of legal and political rights in the new
Hong Kong.>

By contrast with this interpretation of the
direeffectsof HKSARv. MaWai Kwan onthe
rule of law, Hong Kong's Solicitor-Generd,
Daniel Fung, has defended the decision as a
vindication of the rule of law, indeed, in his
words, as “one of Hong Kong's finest
hours.”*® Against the decision’s critics, Fung
arguesthat, when the Court of Appeal strictly
construed the Basic Law as superior to other
HKSAR laws, but subordinate to PRC laws,
the judges simply followed the law. They
resolved this issue with “Hong Kong's
customary hallmark of efficiency.”* Hisother
clam is that, had the challenge to the
constitutionality of the PL C succeeded, Hong
Kong would have been bereft of all “positive
law” whatsoever. Fung’ ssecond point echoes
the Chief Judge’ sthinking which, itispointed
out above, requires the cout to confer
retrospective legitimacy on a dubious
ingtitution. Fung'’s first claim simply fails to
recognizetheinconsi stency between common
law notions of the rule of law and the political
realities of the contemporary PRC. Indeed,
Fung points out as a matter of pride that the
Court of Appeal’s assessment was “purely
fromalegal perspectivewithout consideration
of the political dimension.”> From the point
of view of democratic commentatorsin Hong
Kong, theissue of whether therule of law was
well-served in HKSAR v. Ma Wai Kwan

See John McDermott, “The ‘Rule of Law’ in Hong Kong After
1997" (1997) 19 LoyolaL A. Int'l & Comp. L. J. 263.

Daniel Fung, “A win fortherule of law” South China Morning
Post (1 August 1997) 23.

*  lbid.

*  1bid.

demands as much a political as a legal
paradigm of understanding.*®

TAKING THE DISPUTE TO THE
COURT OF FINAL APPEAL

The Court of Appeal is not the highest
courtinthejudicia hierarchy of the HKSAR.
That position is occupied by the Court of
Final Appeal (CFA), established asof July 1,
1997 to succeed the Judicial Committee of the
Privy Council, which had been the court of
last resort while Hong Kong was a British
colony. The CFA, which was originaly
envisioned as having complete jurisdiction
over al casesinthe HKSAR, would round out
a judiciary separate from PRC's judicial
system. It remains possible that the CFA will
hear an appeal from the decision of the Court
of Appea in HKSAR v. Ma Wai Kwan and
reach different conclusionson boththepivotal
and obiter constitutional issues. There are
problems, however, with relying on this
expectation.

First, the CFA might be denied the
authority to hear such an appeal. Despite
strenuous negotiations, the CFA Agreement,
reached between Britain and the PRC in June
1995, restricts the Court’s jurisdiction. The
final version of the Agreement exempts from
the CFA jurisdiction over “acts of state.”*’
This is in line with Article 19 of the Basic
Law, which states that HKSAR courts “ shall
have no jurisdiction over acts of state such as
defence and foreign affairs” That same
Articleindicatesthat it is not a matter for the
CFA (or any HKSAR court) to determine
whether a case involves an act of state.
Rather, Article 19 requires that:

% For Martin Lee’ sworries about departures from the rule of law,

see Jonathan Braude, “It’s time for a little trust, says M artin
Lee” South China M orning Post (3 August 1997) 11.

The actual establishment of the court was achieved through the
Court of Final Appeal Ordinance, No. 79 (1995).
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courts of the region shall obtain a
certificate from the Chief Executive
on questions of fact concerning acts of
state such as defense and foreign
affairswhenever such questions arise
in the adjudication of cases. This
certificate shall be binding on the
courts. Before issuing such a
certificate, the Chief Executive shall
obtain acertifying document from the
Central People' s Government.

This process of certification means that, in
key cases where the PRC government might
be concerned lest its power be curtailed, the
preliminary jurisdictional issue is not for the
court to decide. Nor will the decision
necessarily be guided by common law
precedentson what constitutes an act of state,
such as “prerogative” acts of the executive
that are immune from judicia inquiry.*®
Conceivably, PRC authorities might interpret
“acts of state” very broadly, so asto include,
for example, the establishment of the PLC. A
certificate simply declaring that a dispute
involvesan “act of state” will oust the court’s
jurisdiction, and this declaration cannot itself
be challenged in court.

In addition, Article 158 of the Basic Law
states that when a HKSAR court (including
the CFA) engages in adjudication under the
Basic Law concerning either “affairs which
are the responsibility of the Central People’s
Government” or “ therel ationship betweenthe
Central Authoritiesand the Region,” the court
must obtain an interpretation of such a
provision from the Standing Committeeof the
NPC in Beijing. This would suggest that the
issue of the power of HKSAR courts to
engageinjudicial review of legislation might
itself ultimately fall under Articles 19 or 158,

% SeeDicey, supra note 42 at 424.
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and thus be subject to final determination
outside the Hong Kong legal system.**

Finally, despite indications in the Joint
Declaration and the Basic Law that foreign
common law judges might sit on the CFA
(and potentially exert considerable influence
onthe Court’ sdecisions), the CFA Agreement
only provides that, in addition to three
permanent judgesand aChief Justice, thefifth
and final spot can be occupied by either an
overseas judge or alocal one. Consequently,
evenif it did hear an appeal from the Court of
Apped’s judgment in HKSAR v. Ma Wai
Kwan, the CFA might take no different tack
from that of the judges below. Judges are
appointed to the CFA by Hong Kong’s Chief
Executive without the constraint of a
genuinely independent judicial service
commission. It is to be expected that CFA
judgeswill remain beholden to Hong Kong's
“executive-led” government. Moreover, CFA
judges will reflect the same British common
law background exhibited by the Court of
Appea judges who decided HKSAR v. Ma
Wai Kwan.

In the meantime, what isto be made of the
fact that the reasoning regarding the validity
of the PLC took the form of merely obiter
remarks in HKSAR v. Ma Wai Kwan? As
Hong Kong's Solicitor-Genega has pointed
out, the HKSAR government will operate as
if the issue had been authoritatively
determined.® Furthermore, the i ssue does not
seem to have been resurrected in at least one
important subsequent case. In October, 1997,

The relationship beween the CFA and politica bodiesin the
PRC governmental dructure is traced in Donna Lee,
“Discrepancy Betw een Theory and Reality: Hong K ong’sCo urt
of Final Appeal and the Acts of State Doctrine” (1997) 35
Colum. J. Trans. L. 175. For further analysis of the barriers to
judicial review created by Article 158, see Trevor M. Morris,
“Some Problems Regarding the Power of Constitutional
Interpretation under Article 158 of the Basic Law of the Hong
Kong Special Administrative Region” (1991) 21 H.K.L.J 87.
See Fung, supra note 53.
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when the Court of First Instance interpreted
the right of abode guaranteed by the Basic
Law (inrelation to thousands of childrenborn
on the mainland who wish to settle in Hong
Kong), the court did not inquire into the
validity of the PLC.%* At stakein the case was
the compatibility with the Basic Law of
restrictions on immigration passed by the
PLC. In his reasoning, Keith J. appears to
assume that the PLC is a competent body.
Although the lawyers chalenging the
regulations vowed at the outset of the case
that the validity of the PLC would be
disputed, no part of the court’'s reasoning
aludes to that.”

CONCLUSION

Conflicts between the PRC legal culture,
with its mixed elements of Marxist ideology,
Maoist communism, and Confucian
traditionalism, and Hong Kong' scommon law
culture, have been expected all along to make
it atricky businessfor citizensto adjust to the
new legal environment of the HKSAR.% It
will be no less difficult for judges in the new
regime to work out the implications of the
Basic Law, in terms of the extent to which
Hong Kong will be able to preserve its
autonomy from the NPC inBeijing. Although
Article 19 guarantees “independent judicial
power,” and only exemptsfrom the otherwise
plenary jurisdiction of HK SAR courts* acts of
state such as defence and foreign affairs,”
thesewords do not guaranteearesilient power
of judicid review. The Court of Appea’s
decison in HKSAR v. Ma Wa Kwan
highlightsthe Janus-faced natureof the Basic

®  See Cheung Lai Wah et al. v. The Director of Immigration,

supra note 35.

For areporton the lavyers’ initial strategy, see Cliff Buddle,
“Girl, 7, challenges legislature” South China Morning Post (2
August 1997) 1.

See the pre-handover jitters portrayed fictionally in Paul
Theroux, Kowloon Tong (Toronto: McClelland and Stewart,
1997).
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Law. While it appears on one side to have
enshrined hard-won features of Hong Kong's
legal system, there is till plenty of room on
the other side to interpret the arrangementsin
the Basic Law as merely “ardinary” political
choices which can be altered or reversed by
mainland authorities, without undueresi stance
from the courts. The main virtue of the Basic
Law —that itsdrafting achieved compromises
that simultaneously satisfied PRC, Hong
Kong, and British interests— will eventually
prove the source of loud lament. Its many
gualifications continue to haunt those who
hailed the Basic Law as Hong Kong's
constitutional bulwark against PRC
interferenceintheHK SAR’ sdomesticaffairs.
After HKSAR v. Ma Wai Kwan, there are
good reasons to doubt whether the Basic Law
can preserve sufficient autonomy (either legal
or informal) to satisfy the expectations of
democratic politicians in Hong Kong.*

The consequences of the decision in
HKSAR v. Ma Wa Kwan are neither
altogether clear, nor apparently have they
immediately inspired widespread loss of
confidencein the HKSAR administration. At
the same time the case was heard and decided
by the Court of Appeal, a poll commissioned
by a newspaper indicated that Tung Chee-
Wha was more popular in Hong Kong than
democratic politicians® That same poll
revealed that 69 per cent of respondentswere
confident that their political freedoms would
be maintained. Except with respect to
constitutional lawyers, the spectrecreated by
the Court of Appeal’s decision regarding
limited judicid review under the Basic Law
appears to hover only in the background.

®  For his analysis of legal vs.informal autonomy, seeAlbert H.
Y. Chen, “Some Reflections on Hong Kong’s Autonomy”
(1994) 24 H.K.L.J 173 at 175-77.

See May Sin-Mi Hon, “Satisfaction with Tung soars” South
China Morning Post (3 August 1997) 1, where Tung’'s
performance was approved by 78 per cent of 612 total
respondents, putting him ahead of both Martin Lee and Allen
Lee.
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Much of the legal difficulty lies in the
unfortunate drafting contained in the Basic
Law. Many intractable problems are due to
the incommensurability of the contrasting
Chinese and English meanings that attach to
such key words. For instance, “judidal
independence,” as well as such key terms as
“constitution” and “judicia review,” while
they have equivalent Chinese terms,
nevertheless have different fundamental or
core meanings. The differences are nat just a
matter of nuance® For his part, Justice
Mortimer in HKSAR v. Ma Wai Kwan
expressed confidence that such possible
differencesin meanings would not hamper or
impede the capacity of Hong Kong courts to
reach a proper interpretation. In his view,
“from time to time, difficult questions of
interpretation will arise, but not, it seems to
me, from any inherent difficulty arising
between the two traditions.”®” One of the
lessons of the reasoning and resultin HKSAR
v. Ma Wai Kwan is that such confidence
would appear to be misplaced.
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See Jordan, supra note 50 at 340ff. and StevenL. Chan,
“Differences Between British and Chinese Views of Law
ForebodeUncertaintiesfor Hong K ong’s People After the 1997
Transfer” (1996) 15 U.C.L.A. Pacific Basin L.J. 138.

8 HKSARvV. Ma Wai Kwan at 803.
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