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Introduction
Equality cases under the Canadian Charter 

of Rights and Freedoms1 are discussed mostly for 
the complexity of their equality dimensions and 
the corresponding jurisprudential challenges 
such nuances present litigator and judge alike. 
The recent Charter equality challenge in Sagen 
v. VANOC2 — the women’s ski jumping case — 
presents a modification to this theme. It was a 
tricky case for the challengers, but not because 
of the discrimination issue. Rather, the novelty 
of the state action problem in this case caused 
the ski jumpers the most trouble, and, formally, 
defeated their claim. Indeed, at both the British 
Columbia Supreme Court and the British Co-
lumbia Court of Appeal this state action issue 
befuddled the equality analysis itself. The result 
is a case that has tremendous immediate popu-
lar power as an instance of sex discrimination 
but that nonetheless has no purchase under the 
Charter.

One might choose to discuss at length this 
doctrinal twist. After all, both court decisions 
add to the free-for-all that equality reasoning 
under section 15 has become. Delphic utter-
ances from the Supreme Court of Canada and 
lower court creativity have combined to render 
section 15 jurisprudence the ski cross of Charter 
litigation. This comment will discuss some of 
the problematic turns the two decisions took in 
rejecting the claimants’ arguments about viola-
tion of the Charter’s equality provisions. How-
ever, the point of doing so is not to argue that 
there is another, doctrinally truer, course the 

courts should have taken, one that guarantees 
just, fair, and right results. Rather, the purpose 
is to demonstrate that application questions un-
der the Charter are condemned to jurispruden-
tially “uncomfortable” outcomes as a result of 
an indeterminacy at the base of bills of rights 
— such as the Charter — born of and nourished 
by liberal legalism. As law professors Hutchin-
son and Petter argue, “inevitably the founda-
tion collapses, like a false bottom, disclosing the 
political chasms beneath.”3

The outcome in Sagen is, perhaps, not quite 
the disaster that the quote implies. The women 
ski jumpers, while clearly facing gender dis-
crimination, are not the most indigent equality 
claimants one can imagine. Even excluded from 
jumping at the Olympics, they are not fording 
the Styx. The case on its own immediate terms 
is less distressing than those of other defeated 
equality claimants — such as that of Louise Gos-
selin in Gosselin v. Quebec (Attorney-General),4 
where the ideological shaping that guided both 
the Quebec legislative regime and the majority 
judgment at the Supreme Court of Canada dis-
played deeply problematic (but popular) politi-
cal assumptions about young welfare recipients 
— assumptions that left untroubled severe eco-
nomic deprivation. Nonetheless, sanctioned sex 
discrimination in a publicly funded exercise on 
the scale of the Olympics is no small issue. It 
reinforces and perpetuates a troubling but tra-
ditional discriminatory message about women, 
athletics, and social citizenship. (More about 
this later.) But even more remarkable is what the 
decisions say about the relevance of the Char-
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ter to government activities. A programme of 
activity successfully located as governmental 
under section 32 of the Charter can still evade 
Charter scrutiny as long as the element at issue 
in that programme simply follows directions is-
sued by some private actor. It is another turn of 
the screw: even governments can escape Char-
ter responsibilities. It becomes less and less clear 
just what progressive contribution the Charter 
makes to struggles for a just and fair society. Or, 
perhaps, it becomes more and more clear that 
the Charter is not of any great direct or special 
help to such endeavours.

The “Inrun”5 to the Case
The facts surrounding the ski jumping case 

have become part of the larger political fabric 
of the 2010 Winter Olympics in Vancouver. Al-
ready contentious for its civil, economic, and 
environmental impacts, the Winter Olympics 
became notorious for the International Olym-
pics Committee’s (IOC) refusal to include 
women’s ski jumping as an event6 in the Olym-
pic games programme, and for the Vancouver 
Organizing Committee’s (VANOC) apparent 
acquiescence in this decision. Ski jumping has 
the dubious status of being the only sport in the 
Winter Olympics that is not open to both men 
and women.7 Men have jumped in the Olym-
pics since 1924. Three men’s ski jumping events 
were scheduled for the 2010 Games.8 No women 
ski jumpers’ competitive events have ever been 
scheduled at any Olympics. 

A string of events led to the initiation of a 
constitutional challenge before the British Co-
lumbia courts. Women ski jumpers have argued 
for inclusion in the Winter Olympics for sev-
eral past Olympics. In May 2006, the Interna-
tional Ski Federation, the governing body for 
international skiing competitions, voted 114 -1 
to approve a request to the IOC that women’s 
ski jumping be added to the 2010 Games pro-
gramme. The following November, VANOC, 
after receiving a request to do so from members 
of the Canadian Women’s Ski Jumping Team, 
sent a letter in support of inclusion to the IOC. 
Days later, however, the IOC Executive Board 
decided not to include women’s ski jumping 
in the Games. The IOC claimed the ruling was 

based on “technical merit” and had nothing to 
do with gender discrimination.9 President of the 
IOC Jacques Rogge elaborated: “We do not want 
the medals to be diluted and watered down.”10 
At this point, by all appearances, VANOC qui-
etly accepted the IOC ruling and the exclusion. 
The women ski jumpers did not. Four moth-
ers of female ski jumpers filed a discrimination 
complaint with the Canadian Human Rights 
Commission.11 The complaint resulted in a me-
diated settlement which, it has been reported, 
required the federal government to press the 
IOC to include women’s ski jumping in the 2010 
Olympics.12 Efforts by Helena Guergis, federal 
Secretary of State for Sport, were unsuccessful. 
Faced with this outcome, on May 21, 2008 a 
group of nine elite women ski jumpers — from 
five countries including Canada — filed a Char-
ter challenge to their exclusion from the Olym-
pic Games.13 

A year and a half later, the case has failed: 
a rejection of the challenge by the British Co-
lumbia Supreme Court14 was confirmed by the 
Court of Appeal15 and leave for a further appeal 
was denied by the Supreme Court of Canada.16

The Jump: Argument at Each Level 
of Court

The case raised two key doctrinal issues: 
does the Charter apply to VANOC and, if so, has 
VANOC unjustifiably infringed the Charter’s 
equality rights by staging men’s ski jumping but 
not women’s ski jumping at the 2010 Olympics? 
And there was one critical fact: the IOC alone 
has control over the selection of events staged 
at the Games. The results at both levels of court 
in British Columbia revolved around this fact, 
although its doctrinal significance varied.

Application of the Charter

Jurisprudence on the application of the 
Charter is complex. It relies on a fundamen-
tal, but ultimately porous and indeterminate, 
distinction between government and non-gov-
ernment. The result is that Supreme Court of 
Canada case law is a labyrinth of qualifications 
and alternative lines of argument. Even the first 
decision on Charter application, RWDSU v. Dol-
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phin Delivery Ltd.,17 is contradictory—holding 
that the Charter both does and does not apply to 
the common law.18 Comment on this inconsis-
tency is not novel19 but it reminds us that, from 
the start, Charter application jurisprudence has 
been plagued by judicial insistence on a false 
positivism with consequent contradiction and 
confoundment.

The reason for this is simple. The Charter, 
like any other liberal rights protecting docu-
ment, has a central (but impossible) necessity: 
it must articulate a coherent boundary between 
the public and the private, between govern-
ment and non-government. And it must use 
this boundary to determine whether the Char-
ter applies. Protecting the individual from the 
powerful state is one thing. Indeed it is the 
ambition that animates liberalism: in classical 
liberal thought, the concentrated power of the 
state imperils the “heroic individual.” For many 
liberals, this core “anxiety” is addressed by the 
imposition of formal, legally imposed rights to 
maintain the ideologically mandated boundary 
between state power and individual liberty.20 
But requiring non-state actors to adhere to con-
stitutional virtues is something else. This use of 
rights smacks of the very state coercion of in-
dividuals that liberalism fears: an attack on the 
moral autonomy of the individual.21 It tips rights 
protections on their liberal heads, changing 
them from markers of liberty to instruments of 
state control.22 The application of rights to non-
state actors is thus contradictory within classi-
cal liberalism’s prism. Liberal rights documents 
must preserve a sphere of untouchable private 
action clear of obligatory constitutional norms 
and “state” virtues.23 And, this separation of the 
public sphere from the realm of private activ-
ity sets limits on the types of rights claims the 
courts recognize.24 

Section 32 of the Charter governs the reach 
of the Charter25 and has been interpreted by the 
Supreme Court to instantiate such a public/pri-
vate distinction. This is done by way of the doc-
trine of vertical application and that doctrine’s 
reliance on the distinction between government 
and non-government. Thus the Charter, we are 
told, applies only to government actors and ac-
tions. This requires in any Charter application 

case some analytical inquiry into whether or 
not the state, as the Supreme Court of Canada’s 
interpretation of section 32 understands it, is 
involved.26 

Of course, it is impossible to draw a clear 
and predictable line between what is an exer-
cise of state power and what is not. The state is 
so fully imbricated in all aspects of social and 
economic life, in both the retention of current 
distributions of resources and changes to that 
distribution, that convincing arguments can 
almost always be made that something both is 
and is not a product, somehow, of state action. 
Reliance on such a distinction ignores how the 
“public” and the “private” influence and rein-
force each other. While the distinction is an in-
teresting and sometimes useful abstraction, at-
tempts to use it to draw a line in the real world 
are “at best futile and at worst covertly ideologi-
cal.”27 That is, while the line between the public 
and private is indeterminate, the articulation 
of it, in this instance by courts, is not apolitical 
but rather follows often clear ideological lines.28 
(Indeed, the line-drawing involved is always 
political — sometimes just more starkly so de-
pending on where the observer stands.) Still, the 
larger point is that Charter application jurispru-
dence is committed to a distinction that is ana-
lytically central but practically indeterminate. 
When judges, then, are asked to decide if an en-
tity or an action lies inside or outside the realm 
of Charter scrutiny, they are “engaged in po-
litical and partisan decision-making.”29 Liberal 
democratic theorists generally need not deny 
this — but certainly some (liberal) defenders of 
judicial review do.30 

The result is case law that skates on thin ice 
— using fancy judicial footwork, and the oc-
casional leap, to distinguish past jurisprudence 
when new and compelling factual scenarios 
emerge. In this manner, at least two lines of 
argument for holding an entity or an activity 
accountable as government under the Charter 
have emerged from the Supreme Court. First, 
the Charter will apply if the entity in question 
is itself “government” for the purposes of sec-
tion 32. This entails an examination of the na-
ture and degree of governmental control and re-
quires a finding of routine, daily governmental 
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oversight of the entity.31 The test is one of form, 
rather than function: are the markers of gov-
ernment control present? If the entity in ques-
tion or the action under issue is subject to the 
requisite degree of government control, then it 
will be deemed governmental for the purposes 
of Charter application. The second line of argu-
ment holds that, even if the entity itself is not 
“governmental” in this first sense, the Charter 
will be held applicable to an otherwise private 
entity to the extent that the entity is carrying 
out a government policy or programme. This 
second test’s ancestry lies in Eldridge v. Brit-
ish Columbia (Attorney General),32 a judgment 
where the Supreme Court of Canada, faced with 
sympathetic rights claimants, had to find a way 
around its previous holding that hospitals were 
private (not governmental) entities and thus 
immune from Charter oversight.33 The Court’s 
solution in that case was to generate a second 
line of argument for Charter applicability — 
one that looked to the activity not the entity.34

The ski jumpers, at least at the trial court, 
argued that VANOC was subject to the Charter 
along both lines of argument. VANOC’s argu-
ment here, and at every stage of argument at 
both levels of court, was simply that the IOC 
alone had the power to set Olympic events.

The issues of Charter application were can-
vassed at most length in the trial judgment of 
the British Columbia Supreme Court. Madam 
Justice Fenlon rejected the plaintiffs’ contention 
that VANOC was subject to “routine or regular” 
control by government.35 This was despite the 
following facts:

1. the governments collectively36 appoint a 
majority of the members of the Board of 
Directors, at pleasure (not fixed terms), 
and can also name special appointees to 
the Board;

2. the governments have a series of rights 
to financial and business information 
and approvals;

3. the governments make significant di-
rect and indirect financial contribu-
tions to the Games’ budget;

4. VANOC is prohibited from amending 

its bylaws or essential governing struc-
ture without consent of all governments;

5. VANOC’s original by-laws and letters 
patent are subject to approval of three 
of the governments;

6. VANOC is fiscally accountable to 
government.

Instead, the court stated that VANOC was sub-
ject to the “routine and regular” or “day-to-day” 
control of the IOC, a private, Swiss non-govern-
mental entity.37 

Madam Justice Fenlon continued nonethe-
less, stating that “hosting the 2010 Games is 
uniquely governmental in nature.”38 The Olym-
pic Games are awarded not to a private entity 
but to the host governments: only a government 
can bid for and host Olympic Games.39 The IOC, 
while it owns the Games, does not actually stage 
them. The result, Justice Fenlon concluded, was 
that “VANOC is subject to the Charter when it 
carries out the activity of planning, organizing, 
financing, and staging the 2010 Olympics.”40 
Thus, the Charter is applicable as an extension 
of the second line of argument, initially elabo-
rated in Eldridge.41

However, despite her earlier conclusion that 
the Charter applied to VANOC as it delivered 
the Olympics, Justice Fenlon found that section 
15 could not apply to the exclusion of women 
ski jumpers from the Olympics. A breach of 
section 15 cannot be found for decisions that 
VANOC cannot control: “only those activities 
and the decisions that VANOC has the ability 
to make while delivering those activities can be 
the source of a breach of the Charter.”42 VANOC 
did not, the court asserted, exercise any of its 
decision-making power in delivering the 2010 
Games in breach of section 15. In short, the ap-
plication issue reemerges, this time as spoiler of 
the section 15 claim.

Like a piece of Swiss cheese, the activity of 
delivering the Olympics has holes in it. VANOC, 
staging a government programme with a dis-
criminatory element, gets to say it is merely act-
ing on the orders of the IOC and is therefore 
immune to section 15 obligations. The govern-
ment activity named in the application discus-
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sion turns out not to include the selection of 
competitive events — only the staging of those 
events.43 The result allows government to carry 
out or assign a programme with any number of 
explicitly discriminatory events, provided that 
the control over the decision to discriminate is 
contractually left with some entity other than 
the government or the stager of the event. This 
effectively folds the “ascribed government ac-
tivity” test back into the government control 
test, albeit at the section 15 stage, and the slice 
of government activity is now more holes than 
cheese.

Reasoning at the Court of Appeal followed 
this result but by a different route. The Court of 
Appeal began its section 32 analysis from the 
position that VANOC is a private entity con-
trolled by another private entity, the IOC: “no 
government has legal power to control VANOC 
even if government wished to do so.”44 The 
court goes on to say that even if the hosting 
of the Games could be construed as a matter 
within the authority of the government under 
section 32 of the Charter (and thus a govern-
mental programme), the selection of the events 
at the Games could not. This is because the IOC 
has the exclusive authority to set those events. 
Moreover, the government contracted for the 
Olympics before the events had been set, indi-
cating that “it is clear that the specific events 
to be staged were not important to the goals of 
government.”45 This is unpersuasive. Govern-
ments may have been agnostic as to what events 
are scheduled generally. But surely they should 
be assumed to have as at least an implicit goal 
that constitutional standards are observed in 
any programme in which they participate. 

At the Court of Appeal, the Charter applica-
tion focus is narrowed to the decision to exclude 
the women. The broader context is irrelevant 
and the question of whether the staging of the 
Games is otherwise subject to the Charter is left 
open. Thus the claim fails at the Charter appli-
cation stage: there is no government actor nor 
government activity involved in the exclusion of 
the women ski jumpers. The import is the same 
as at the lower court: leave decision-making 
responsibility for some element of a (possible) 
government programme with some other pri-

vate player and that decision — no matter how 
odious — is Charter immune. 

The British Columbia Supreme Court and 
Court of Appeal both ignored that the IOC’s 
decision to exclude the women is implemented 
and realized by VANOC’s staging of the Games. 
VANOC must take a myriad of small and large 
actions to ensure that the men can compete: 
construction of the ski jumps, transportation 
to Vancouver and to the competitions, provi-
sion of housing in Vancouver, provision of ath-
letes’ seats at the Opening Ceremonies, con-
ducting medal ceremonies with medals, and so 
on.46 VANOC excluded the women from each 
of these activities and the men’s exclusive par-
ticipation is made possible only by these ac-
tivities. Pointedly, in practice, there is no clear 
and sharp line between the IOC’s decision and 
VANOC’s implementation of it.47 

Contractual obligations ought not to negate 
VANOC’s duty to refuse to implement a dis-
criminatory decision if the law, here the Con-
stitution, requires such a refusal. To say that 
VANOC had no control over the question, and 
therefore no constitutional obligation, is to re-
verse the proper order of analysis and to allow 
contract to trump constitution. It was a variant 
of this concern that led the Supreme Court of 
Canada to elaborate an alternative course to 
Charter applicability in the Eldridge decision: 
“Just as governments are not permitted to es-
cape Charter scrutiny by entering into com-
mercial contracts or other ‘private’ arrange-
ments, they should not be allowed to evade their 
constitutional responsibilities by delegating the 
implementation of their policies and programs 
to private entities.”48 Otherwise, governments 
can simply privatize their way out of Charter 
compliance.

The Court of Appeal, despite its section 32 
conclusion, also considered the section 15 aspect 
of the case, if merely to recycle its initial argu-
ments about control. Here the court narrowed 
the guarantee of equality proffered by section 
15 to a guarantee that applies only to “the way 
that the law affects individuals.”49 Relying on 
the Supreme Court of Canada judgment in Au-
ton (Guardian ad litem of) v. British Columbia 
(Attorney General)50, the court argued that the 
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ski jumpers must show that the unequal ben-
efit (the availability of men’s but not women’s 
ski jumping events) is “in some way a product 
of ‘law’.”51 This, the Court stated, is a threshold 
requirement for section 15 breaches.52 And be-
cause the decision to exclude the women does 
not stem from statutory authority (or from any 
other power flowing from the Crown) there was 
no “law” involved to trigger section 15 analy-
sis.53 Moreover, even if the Multiparty Agree-
ment or the Host City Contract (the two con-
tracts “assigning” the Olympics to Vancouver) 
qualified as law,54 the policy that is the subject of 
the ski jumpers’ complaint lay within the exclu-
sive authority of the IOC, not those contractual 
documents.55 The issue under section 15, for 
the Court of Appeal like the trial court, then, 
was control — more specifically, VANOC’s 
lack of control over the choice of events at the 
Olympics.

This is an unconvincing argument. It makes 
little sense to restrict section 15 to a narrower 
ambit than other Charter rights and to exclude 
actions otherwise caught by section 32.56 The 
argument immunizes significant ranges of the 
modern administrative state’s allocation of re-
sources and powers. And this argument also 
effectively allows government to contract out 
of equality rights responsibility for elements of 
programmes for which it is otherwise account-
able under the Charter. Too thin a parsing of 
government action that is accountable under 
section 15 adds yet another mogul to the run 
for equality litigants.

Discrimination Against the Women 
Ski Jumpers

While the issue of discrimination was not 
the legal fulcrum on which these judgments 
turned, it was, after all, the whole point of the 
case. Some observations consequently are war-
ranted. This case is just one moment in the his-
tory of women in ski jumping but it encapsu-
lates the larger and long-standing gender issues 
of the sport. Commentators have noted that the 
sport of ski jumping, in particular, “offers an il-
luminating discourse in gender stereotypes and 
expectations.”57 Organized sport in general both 

constructs and enforces historical myths about 
women’s physical inferiority.58 Ski jumping of-
fers a particularly compelling illustration, as it 
is a sport from which women have until quite 
recently been excluded, yet it is also a sport in 
which women’s abilities are roughly compara-
ble to men’s.59 Thus, tensions around women’s 
exclusion and the threats their inclusion rep-
resents to the gendered texture of the sport are 
easier to read.60 Certainly, despite women’s per-
formance as jumpers, gender stereotypes about 
women and the sport persist. Only a few years 
ago, Gian Franco Kasper, at the time head of the 
International Ski Federation, opined to the me-
dia about ski jumping for women: “Don’t forget, 
it’s like jumping down from, let’s say, about two 
meters on the ground about a thousand times 
a year, which seems not to be appropriate for 
ladies from a medical point of view.”61 Appar-
ently, exploding uteri threaten.62

Consequently, the equality issue in this case 
is, as equality issues go, an easy one. It is simple, 
formal equality that is at stake. The much-ma-
ligned “similarly situated” test does just fine as 
a vehicle for showing up the discrimination at 
issue here. As a number of commentators have 
already noted, rights claims that require sig-
nificant redistribution or state expenditures tax 
our courts.63 Claims where the female equal-
ity litigants are much the same as comparable 
men “but for” their gender are the most sec-
tion 15 friendly.64 In the Sagen case, the jumps 
were already built. No subtle understandings of 
gendered nuance or complications of the social 
manifestations of sex difference are needed. The 
women jump as well, sometimes better, than the 
men and the evidence is clear that it is only their 
gender that holds them back.

This case is also not unique, nor is the dis-
crimination newly noted. Sex discrimination 
challenges to sporting facilities and organiza-
tions abound. One of the first section 15 gender 
discrimination cases involved a successful chal-
lenge by a twelve year old girl, Justine Blain-
ey, who wished to play in a boys-only hockey 
league.65 Since Blainey, every year or two it 
seems, a sex discrimination challenge based on 
exclusion from full benefits of some organized 
sport surfaces, although typically these cases 
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are brought under statutory human rights law 
and not the Charter.66 While the ski jumpers 
were considering their legal action at least two 
other sport sex discrimination complaints were 
in the news.67

Madam Justice Fenlon’s conclusion on the 
question of different treatment was stark: “the 
exclusion of women’s ski jumping from the 2010 
Games is discriminatory…. [T]he plaintiffs will 
be denied this opportunity for no reason other 
than their sex.”68 Her reasoning was straight-
forward. Neither the male nor the female ski 
jumpers met the requisite degree of “univer-
sality” required by the IOC’s formal criteria 
for event inclusion. 69 Both fail by roughly the 
same amount (taking into account the differen-
tial rates the criteria set for men and women), 
yet the men got to jump by virtue of their his-
toric involvement in the “Olympic tradition.”70 
And the “Olympic tradition” by which the men 
benefit incorporates and is shaped by historic 
stereotyping and prejudice against women ath-
letes — women ski jumpers in particular. The 
“grandfathering” of the men into the Olympics 
“perpetuates the effect of that prejudice and is, 
therefore, discriminatory.”71 The only problem 
for the ski jumpers’ case was that the discrimi-
nation was done by the IOC, not VANOC.

The IOC escaped lightly. The British Co-
lumbia Supreme Court took at face value the 
IOC’s many expressions of good will towards 
gender equity. The court gave only slight weight 
to expert findings of extensive discrimina-
tion against women in the ski jumping move-
ment and in sport generally, and the impact 
of this discrimination on the IOC’s decision.72 
The women had argued that historic prejudice 
against women in ski jumping meant that, even 
though the IOC’s criteria determining the re-
quired degree of universality for a sport to be 
included in the Olympics set a lower threshold 
for women than for men, the criteria for wom-
en were discriminatory.73 Historic prejudice 
had acted as “societal headwinds” preventing 
women from reaching technical merit require-
ments.74 The ski jumpers gave evidence about 
lower levels of funding, support, and training 
opportunities than their male counterparts, 
making the achievement of a world-class level 

very difficult, if not impossible.75 Inclusion in 
the Olympics was cited as a key and necessary 
mechanism for the growth and expansion of the 
sport.76 The court rejected these broader argu-
ments, arguing that discrimination flowed only 
from the application of the “Olympic tradition 
exemption” to the men’s ski jumping.77

Outside of the courts, more realistic and 
less naive understandings hold sway. Observing 
that other events newly scheduled for the 2010 
Games — notably women’s ski cross78 — also 
fall significantly below the universality thresh-
old for inclusion that the IOC claims it applies, 
some argue that: “What matters to the IOC is: 
Will the event sell tickets, will it sell TV time, 
is it popular?”79 Partner this observation with 
the following comment by Dick Pound, a long-
time Canadian IOC official, about future IOC 
treatment of the ski jumpers, and the IOC’s in-
sistence that the decision was based “purely on 
technical merit”80 becomes increasingly suspect:

But if in the meantime, you’re making all kinds 
of allegations about the IOC and how it’s dis-
criminating on the basis of gender and so on 
then the IOC, in a very human reaction, might 
say, “Oh yeah, I remember them. They’re the 
ones that embarrassed us and caused us a lot of 
trouble in Vancouver. Maybe they should wait 
another four years or eight years or whatever 
it may be.”81

Only 17 per cent of the IOC members are wom-
en and only one woman sits on the IOC execu-
tive.82 The evidence suggests that the commer-
cial imperatives of a private corporation that 
owns the rights to a very expensive sporting 
event — as well as personal grudges or biases  
— can significantly and unfairly influence se-
lection of new competitive Olympic events.

The “Outrun:”83 Reflections on the 
Challenge 

The decisions by the two courts were not 
particularly popular. Editorials in the local pa-
pers supported the women84 and a recent poll 
showed that 73 per cent of Canadians were in 
favour of including women ski jumpers in the 
Olympics.85 A comment by Lindsay Van, one 
of the defeated ski jumpers, sums up one par-
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ticular sentiment: “The Canadian court sys-
tem is a little bit weak if it can’t stand up to the 
IOC and apply Canadian law.”86 Even the trial 
judge found “something distasteful”87 about the 
outcome.

Certainly, one could argue for an improved 
theory of Charter applicability. Both academ-
ics and judges have articulated more functional 
tests for designating an entity or activity as gov-
ernmental that better fit the landscape of con-
temporary Canadian society.88 But such doc-
trinal finessing is not the main mission of this 
comment. Rather, the purpose is to show how 
even a fairly simple claim of sex discrimina-
tion can founder when forced to seek resolution 
through Charter litigation. 

Law can variously moderate, confirm, or 
challenge power.89 Charter law, in particular, has 
been touted as establishing a set of guarantees 
that moves us towards a better and fairer soci-
ety. But as we have seen in Sagen, the distinc-
tions at play in Charter argument can instead 
“provide formal paraphernalia behind which 
private power thrives relatively unchecked and 
substantive issues are arbitrarily and unjustly 
resolved.”90 More specifically, the private power 
of both the IOC and VANOC as the two corpo-
rations roll out a large public event — at consid-
erable public inconvenience and expense, with 
broad government involvement — is rendered 
unproblematic. VANOC’s complicity in IOC 
treatment of the women is excused, even legiti-
mated. The exclusion of the women ski jump-
ers, even though condemned by the lower court 
judge, is left intact. Governments, the IOC, and 
VANOC, after expressions of concern for the 
“girls,” quickly move on.91 The Charter case, 
it seems, simply reinforces the power of the 
Olympics corporations to treat women however 
they see fit.

To return to the earlier point that the draw-
ing of any line between the public and the pri-
vate is inevitably political, what was at stake in 
this case? How can we understand the courts’ 
refusal to draw the line so that VANOC and the 
exclusion of the women ski jumpers lie within 
the reach of the Charter and its equality rights? 
Certainly, VANOC occupies a hazy middle 
ground between formal government and its 

legislative acts, and other entities now clearly 
doctrinally accepted as private. Would holding 
VANOC subject to the Charter threaten the col-
lapse of these older distinctions? Perhaps. Any-
time a new and challenging factual scenario 
forces a recalibration of the line, there is the risk 
that the indeterminancy of the whole public/
private edifice will be clearly revealed. If this 
corporation (VANOC) or this programme (the 
Olympics) is considered governmental, then 
who knows what corporation is within range of 
the Charter’s strictures?

But maybe it is also important that this 
case is about sport, and about women in sport. 
Imagine if the exclusion had been of some other 
group, say black or Jewish participants, and if 
the event had been some other form of inter-
national meeting hosted by our governments. 
Would the courts have been as hands-off in 
such a case? Would the governments and local 
organizers been as quick to defer to an extra-
national decision maker?

Much has been written about sport as trans-
mitter of social and cultural values, its replica-
tion of hierarchical, racist, militaristic, and pa-
triarchal social structures, and its centrality to 
Western society.92 A history of exclusion and 
discrimination (of many sorts) marks national 
and international sports organizations. “The 
history of modern sport is a history of cultural 
struggle.”93 But it often takes clever and persis-
tent social archaeology to reveal how this histo-
ry persists and shapes what we consider normal 
and natural about sport, and how sport plays 
such a powerful and structural role in our so-
cieties. Perhaps the ski jumpers’ application of 
the Charter to the Olympics ran afoul of deeply 
entrenched ideas about sport — of dominant 
assumptions about sport as essentially private 
and individual, not a public institution. That 
Canadian human rights law had a tradition 
(now defunct) of allowing sex discrimination 
in sports speaks to long-standing assumptions 
about, among other things, the preferability of 
private ordering in sports and its organization.94 
It may also be that sport just seems too trivial to 
engage the full force of constitutional law; it is 
okay, that is, to leave it to its own devices, even if 
a few women suffer some missed competitions.
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So, at the end of the day, what can one say 
about this case? Certainly, it is a shame that the 
women are shut out. Their exclusion has impli-
cations for the development of their sport, as 
funding — both governmental and sponsorship 
— so often is dependant upon Olympic eligibil-
ity. But there are other observations more spe-
cific to the sport of Charter litigation as it plays 
out in the Canadian polity. Charter litigation 
has contingent and unpredictable significance. 
In addition to its containment of the struggles 
of subordinate groups and its legitimation of 
that subordination, it can on occasion catalyze 
broader political support for those struggles. It 
is also possible that, despite what Dick Pound 
says, the public black eye the case gave the IOC 
will make a positive difference to the fate of the 
women ski jumpers at the 2014 Olympics. Al-
ready, movement on the issue is discernable. 
The Governor General of Canada, Michaëlle 
Jean, reports lobbying IOC President Jacques 
Rogge at the opening ceremony of the 2010 
Olympics for inclusion of women’s ski jumping 
at the next Winter Olympics. Rogge is reported 
by her to have commented favourably on the 
women’s chances.95 (Although in the wake of 
the 2010 Olympics and the domination of wom-
en’s hockey by the Canadian and American 
teams, Rogge waded into gendered controversy 
again by hinting that women’s hockey may soon 
be on the chopping block.96 ) The story contin-
ues, with a new flight of ski jumpers to carry 
the cause and another chapter in women’s ski 
jumping to be written. But the Charter has once 
again proven resilient to attempts to use it to 
obtain gender justice. The orchestration of the 
2010 Olympics was the wrong playing field for 
Charter claims, and women ski jumpers con-
tinue to be consigned to the bleachers and kept 
from the podium.
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Introduction
The recent Supreme Court of Canada deci-

sion in Alberta v. Wilson Colony of Hutterian 
Brethren1 has broken new ground in impor-
tant areas of Charter interpretation. While the 
Court has previously interpreted section 2(a) of 
the Canadian Charter of Rights and Freedoms2 
as an individual right, in this judgment it gave 
the communal aspects of religion some con-
stitutional recognition. The Wilson Colony of 
Hutterites sought an exemption from the man-
datory photo ID requirement for drivers’ li-
cences in Alberta. This requirement violates the 
Hutterite religious prohibition on having one’s 
photograph taken, which is based on their very 
strict interpretation of the biblical Second Com-
mandment not to have a “graven image.” The 
Hutterites lost their case, raising a significant 
issue: what factors should now be taken into 
account in determining whether the state must 
accommodate a particular religious practice 
protected by section 2(a) of the Charter? There 
seems to be some confusion as to whether hu-
man rights concepts of reasonable accommoda-
tion have any place in interpreting the ambit of 
religious freedom. The Court was divided, four 
judges to three, with three separate judgments. 
Such division is typical of Supreme Court of 
Canada cases that consider religious freedom. 
Chief Justice McLachlin, writing for the majori-
ty, and Justice Abella, in dissent, actually debate 
with one another in their judgments.  

The case was decided on the last step of the 
second part of the Oakes test, proportionality 

between salutary and deleterious effects. The 
Court itself makes note of the importance of 
the judgment for that reason. For the first time, 
lawyers and lower courts have some guidance in 
exactly how to apply this test in Charter cases. 
As well, the Supreme Court signalled its interest 
in comparative law to assist it in determining 
the ambit and application of rights analysis un-
der the Charter. Both Chief Justice McLachlin 
and Justice Abella referred to European Court 
of Human Rights cases in their judgments. Un-
fortunately, there was little reference to interna-
tional law. 

Divided Court
At a 2009 Canadian Bar Association con-

ference on the first 10 years of the McLachlin 
Court, the Chief Justice received kudos for the 
remarkable degree of consensus developed by 
this Court. This does not mean that there are 
never dissents, far from it. But under Chief Jus-
tice McLachlin, the Court has been less prone 
to numerous judgments. The ruling in Wilson 
Colony came down shortly after that conference 
and is one example where the Court was sig-
nificantly divided; in a ruling where only seven 
judges participated,3 there were three judg-
ments. Consensus was clearly not on the table.

At the outset of her dissent, Justice Abella 
indicated her disagreement with the majority 
judgment, written by the Chief Justice.4 Her 
dissent goes on to cite passages from the 1995 
judgment of Justice McLachlin (as she then was) 
in RJR-MacDonald Inc. v. Canada (Attorney 
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General).5 These passages from RJR-MacDonald 
caution against overstating the “pressing and 
substantial” objective6 of a right-infringing 
measure and emphasize the government’s re-
sponsibility to prove that no less-intrusive alter-
native was available.7 Justice Abella also points 
out that RJR-MacDonald rejected a complete 
ban on advertising as more than minimally im-
pairing.8 She appears to argue that Chief Justice 
McLachlin’s own analysis from 1995 supports 
the reasoning of Justice Abella’s dissent. Fur-
thermore, Justice Abella refers to an article the 
Chief Justice published in 20049 to substantiate 
her concern that the majority’s approach in this 
case risks “presumptively shrinking the pleni-
tude of what is captured by freedom of religion 
in s. 2(a) of the Charter.”10 

The Chief Justice, writing for the majority, 
responded directly to Justice Abella’s argument. 
Her judgment takes issue with Justice Abella’s 
emphasis on the collective aspects of religion 
and how they should be considered in this case, 
saying explicitly that the community impact 
in this case does not lead to “group right”11 for 
Wilson Colony. She then argues against Justice 
Abella’s assertion that the 700,000 Albertans 
with no driver’s licence pose a greater risk to the 
integrity of the system than the 250 Hutterites 
who ask that their religious objections be ac-
commodated.12 Finally, she downplays Justice 
Abella’s assertion that the photo ID require-
ment represents a serious infringement of the 
Hutterites’ religious freedom. She states that it 
is up to the courts to make this determination, 
and not for the claimant to simply assert it.

Religion, it appears, is a divisive issue, even 
for justices of the Supreme Court of Canada.

Communal Aspects of Religion
This case is unique in that Hutterian Breth-

ren farm communally and hold their farm prop-
erty as a collective, and this was a significant 
fact in the case. Communal living is an integral 
part of their religious beliefs. Alvin Esau de-
scribes this lifestyle as living “in a church”13 as 
all property is owned by the church. In fact, to 
be a member of the colony, it is essential to be a 
church member in good standing.14 The objects 

common to all Hutterian Brethren colonies are 
set out in Articles of Association and include 
that the members “achieve one entire spiritual 
unit in complete community of goods.”15 It is 
quite clear that any member who deviates sig-
nificantly from the theology of the colony risks 
expulsion, thereby forfeiting all rights to com-
munal property and any share in the commu-
nity’s livelihood. But it is not just communal 
ownership that is at risk; spiritual unity is also 
vital. If a member is living contrary to the tenets 
of the faith, that person will be outside the spiri-
tual unity of the colony.

Unlike some other religious communities, 
Amish and Old Order Mennonite for example, 
Hutterian Brethren do not eschew modern 
equipment. They use modern farm equipment 
and drive modern vehicles like tractors, large 
trucks, and even semi-trailer transports for ag-
ricultural produce. Drivers’ licences are there-
fore important for getting their products to 
market. Yet this is more than just a matter of 
commercial convenience; members of the com-
munity serve one another by taking on various 
tasks required to run the communal farm. Not 
being able to obtain non-photo drivers’ licences 
will change the community as, after this deci-
sion, the Wilson Colony is faced with an un-
pleasant choice: violate its religious beliefs or 
hire out driving duties.

It is notable that Hutterian Brethren have 
some history of discriminatory treatment in 
Alberta, although it is not discussed in the case. 
From World War II until 1972, the Province of 
Alberta restricted the size and spacing of colo-
nies,16 effectively prohibiting their expansion.17 
The Hutterites lost a legal challenge to the dis-
criminatory legislation in 1969.18  

Relatively few religious freedom cases have 
required Canadian courts to consider the com-
munal aspect of religion, although judges have 
commented in obiter.19 The issue was first con-
sidered in R. v. Edwards Books and Art,20 a case 
concerning exemptions from Sunday closing 
laws for those of different religions. Chief Jus-
tice Dickson stated in relation to section 2(a) of 
the Charter, “The Constitution shelters individ-
uals and groups only to the extent that religious 
beliefs or conduct might reasonably or actually 
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be threatened”21 (emphasis added). Yet that case 
did not turn on this point.

The community aspects of religious life were 
squarely at issue in a 2001 Quebec trial decision 
concerning the Chassidic Jewish community.22 
At issue was a small wire strung around a neigh-
bourhood in the City of Outremont, a suburb of 
Montreal. The wire is called an eruv and allows 
the Jews to consider the entire neighbourhood 
their “home” for the purposes of movement 
on their Sabbath. While the wires were seem-
ingly innocuous, city officials began removing 
them after complaints from non-Jewish neigh-
bours.23 In finding for the Orthodox Jews, the 
Quebec Superior Court specifically referred to 
the importance of being able to participate in 
the religious life of the community.24 Without 
the eruv, they are essentially confined to their 
homes on the Sabbath and cannot participate in 
community worship. For this reason, the court 
held that removing the eruv violates the Jews’ 
religious freedom under section 2(a). The court 
therefore granted an injunction to stop city of-
ficials from removing the eruv.

Outside of religious communities like Hut-
terian Brethren, the most significant communal 
aspect of religion is the gathering place of a re-
ligious community, usually a house of worship. 
This was at issue in Congrégation des témoins 
de Jéhovah de St.-Jérôme-Lafontaine v. Lafon-
taine (Village)25 but the majority of the Supreme 
Court of Canada decided the case on adminis-
trative law principles. Justice LeBel addressed 
the issue in his dissent:

Freedom of religion includes the right to have 
a place of worship. Generally speaking, the 
establishment of a place of worship is neces-
sary to the practice of a religion. Such facili-
ties allow individuals to declare their religious 
beliefs, to manifest them and, quite simply, to 
practise their religion by worship, as well as to 
teach or disseminate it. In short, the construc-
tion of a place of worship is an integral part of 
the freedom of religion protected by s. 2(a) of 
the Charter.26 

While Justice LeBel’s focus still seems to be the 
individual, much of what transpires at a house 
of worship is communal in nature.

In the case brought by the Wilson Colony, 
the Alberta Attorney General conceded that 
the photo ID requirement violates the Hut-
terites’ religious freedom under section 2(a) of 
the Charter. Thus, at both the Alberta Court of 
Queen’s Bench27 and the Alberta Court of Ap-
peal28 the issue was whether the violation could 
be justified under section 1. Justice LoVecchio 
of the Court of Queen’s Bench did not review 
in detail the nature of the Hutterite commu-
nity, but he noted in the introduction to his 
judgment that “it is essential to their continued 
existence as a community that some members 
operate motor vehicles.”29 In the section 1 anal-
ysis, he held that the requirement did not meet 
the minimal impairment test because “there is a 
reasonable accommodation available,”30 name-
ly, non-photo drivers’ licences which were avail-
able in the province prior to 2003. He did not 
make any reference to the communal aspects of 
the colony in his section 1 analysis. 

At the Alberta Court of Appeal, the com-
munal aspects of the Wilson Colony were much 
more influential in the decision. In setting out 
the facts of the case Justice Conrad reviewed the 
Hutterian arguments regarding their religious 
community:

The evidence shows that although the colonies 
attempt to be self-sufficient, certain members 
must drive regularly on Alberta highways in 
order to, inter alia, facilitate the sale of agri-
cultural products, purchase raw materials 
from suppliers, transport colony members 
(including children) to medical appointments, 
and conduct the community’s financial affairs. 
The respondents say that if they are unable to 
drive it will be impossible for them to continue 
this communal way of life, and that they are 
therefore being forced to choose between two 
of their religious beliefs: adhere to not having 
their photo taken or adhere to living a com-
munal life and performing their assigned du-
ties within the colony.31 

Having noted the Province of Alberta’s admis-
sion that the photo ID requirement violates the 
Hutterites’ religious freedom, Justice Conrad 
turned to the section 1 analysis. She found that 
the objective of the regulation, preventing iden-
tity theft and fraud, was pressing and substan-
tial, but there was no pressing and substantial 
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need for it to be universal with no exemptions, 
particularly for religious objections. She went 
on to find that the regulation did not meet the 
minimal impairment test. Finally, she weighed 
the effects of the legislation, again comment-
ing on the impact on the community of not 
granting the exemption: “Although the Hut-
terian Brethren may be able to hire drivers to 
help with some routine tasks, it is difficult in 
today’s world to imagine an entire rural com-
munity functioning effectively when none of its 
members are able to operate a motor vehicle on 
Alberta’s highways.”32 

At the Supreme Court of Canada, Justice 
Abella’s dissent makes the strongest affirmation 
of the communal aspects of religion. In both the 
“Background” section and early paragraphs of 
the “Analysis” section of her judgment she notes 
the impact of the photo ID requirement on the 
community. She refers to the Edwards Books 
decision, which noted that freedom of religion 
has “both individual and collective aspects.”33 
She further affirms Justice Wilson’s statements 
in the same case (although Justice Wilson dis-
sented in part):

[I]t seems to me that when the Charter pro-
tects group rights such as freedom of religion, 
it protects the rights of all members of the 
group. It does not make fish of some and fowl 
of the others. For, quite apart from consider-
ations of equality, to do so is to introduce an 
invidious distinction into the group and sever 
the religious and cultural tie that binds them 
together. It is, in my opinion, an interpretation 
of the Charter expressly precluded by s. 27, 
which requires the Charter to be interpreted 
“in a manner consistent with the preservation 
and enhancement of the multicultural heri-
tage of Canadians.”34 

This discussion takes place within the context 
of the infringement of section 2(a), rather than 
the section 1 analysis.

Justice LeBel, also in dissent, shares this 
concern for the community in relation to the in-
terpretation of religious freedom in section 2(a):

Religion is about religious beliefs, but also 
about religious relationships. The present ap-
peal signals the importance of this aspect. It 
raises issues about belief, but also about the 

maintenance of communities of faith. We are 
discussing the fate not only of a group of farm-
ers, but of a community that shares a common 
faith and a way of life that is viewed by its mem-
bers as a way of living that faith and of passing 
it on to future generations. As Justice Abella 
points out, the regulatory measures have an 
impact not only on the respondents’ belief sys-
tem, but also on the life of the community.35 

Justice Fish also dissented, agreeing with both 
Justice Abella and Justice LeBel.

The majority judgment notes Justice Abel-
la’s focus on the communal aspects of religion, 
but states that the impact of the decision on the 
Hutterian community is only relevant at the 
proportionality stage of the section 1 analysis. 
“Community impact does not … transform the 
essential claim — that of the individual claim-
ants for photo free licences — into an assertion 
of a group right.”36 This conclusion denies ex-
actly what the Hutterites were asking for: recog-
nition of a group right to be exempted from the 
photo ID requirement. Hutterite colonies func-
tion as communities, with each member given 
certain responsibilities for the proper function-
ing of the community.37 The Wilson Colony was 
not asking for individual exemptions to protect 
individual religious freedom. But the majority 
was quite clear that section 2(a) of the Charter 
protects individual religious freedom only. The 
impact on the communal aspects of religion, 
while important, is only a factor in considering 
whether the infringement on religious freedom 
is justified under section 1.

Protection and Accommodation of 
Religious Practices

The Supreme Court of Canada has affirmed 
time and time again its commitment to strong 
protection for religious freedom. Big M Drug 
Mart38 is the seminal case on religious freedom 
under the Charter. Justice Dickson, as he then 
was, set out a broad definition of religious free-
dom and went further to discuss the absence 
of coercion as characterizing freedom. He con-
cluded, “Freedom means that, subject to such 
limitations as are necessary to protect public 
safety, order, health, or morals or the funda-
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mental rights and freedoms of others, no one is 
to be forced to act in a way contrary to his be-
liefs or his conscience.”39 

In a recent case the Supreme Court affirmed, 
“The protection of freedom of religion afforded 
by s. 2(a) of the Charter is broad and jealously 
guarded in our Charter jurisprudence.”40 While 
the pivotal case O’Malley v. Simpsons-Sears41 
in 1984 was not decided under the Charter, it 
established the principle of reasonable accom-
modation of employees’ religious practices. This 
has included observance of holy days42 and re-
ligious dress requirements.43 The accommoda-
tion requirement has been applied beyond em-
ployment situations, including in Charter cases. 
Two recent Supreme Court decisions, Multani44 
and Amselem45 would have led observers to ex-
pect the Court to rule for the Hutterian Breth-
ren in the instant case.

The Amselem case pitted Orthodox Jew-
ish condominium owners against their condo-
minium corporation. The by-laws specifically 
prohibited the building of any structures on 
the balconies of the high-rise, luxury condo-
miniums. The Orthodox Jews wished to build 
temporary structures, succahs, on their balco-
nies during the Jewish festival of Succot in ac-
cordance with their interpretation of Scripture. 
The condominium corporation sought an in-
junction to prevent the owners from building 
these temporary structures. The owners argued 
that this violated their religious freedom un-
der the Quebec Charter of Human Rights and 
Freedoms.46 In interpreting the Quebec Char-
ter, Justice Iacobucci, writing for the majority, 
used interpretations of the Canadian Charter as 
authoritative. He summarized the definition of 
religious freedom as follows:

[F]reedom of religion consists of the freedom 
to undertake practices and harbour beliefs, 
having a nexus with religion, in which an in-
dividual demonstrates he or she sincerely be-
lieves or is sincerely undertaking in order to 
connect with the divine or as a function of his 
or her spiritual faith.47 

Justice Iacobucci went on to weigh the impact 
on other condominium owners if the Jewish 
owners built succahs on their balconies for nine 
days. He was quite unsympathetic to their con-

cerns about the aesthetic impact or the possible 
diminution of value of their condominiums. He 
said, “[M]utual tolerance is one of the corner-
stones of all democratic societies. Living in a 
community that attempts to maximize human 
rights invariably requires openness to and rec-
ognition of the rights of others.”48 

Similarly, in Multani Justice Charron, writ-
ing for the majority, stated, “Religious tolerance 
is a very important value of Canadian society.”49 
She upheld the right of a Sikh student to wear 
a kirpan, a ceremonial dagger, to school con-
trary to the no-weapons policy of the school. 
She recognized that the no-weapons policy has 
a pressing and substantial objective. But when 
she reached the minimal impairment part of 
the proportionality test, she found that refus-
ing to accommodate Multani did not meet the 
requirements of the minimal impairment test. 
The evidence did not show that Sikh boys used 
the kirpan for violence; on the contrary, the 
Sikh religion teaches that the kirpan is not to 
be used to harm others. This case was brought 
under section 2(a) of the Charter but Justice 
Charron specifically referenced reasonable ac-
commodation: “[T]he analogy with the duty of 
reasonable accommodation seems to me to be 
helpful to explain the burden resulting from the 
minimal impairment test with respect to a par-
ticular individual, as in the case at bar.”50 

In both of these cases, the Supreme Court of 
Canada made it clear that laws or rules of gener-
al application must allow exemptions to accom-
modate religious practices. There does not ap-
pear to be anything novel about Wilson Colony 
that would cause the Court to deviate from its 
previous position.

Until 2003, the Registrar of Motor Vehicles 
in Alberta had the discretion to grant exemp-
tions from the general requirement to have a 
photograph on every driver’s licence.51 These 
licences were called Condition Code G licences 
and indicated that they were not to be used for 
identification purposes. In 2003, this discre-
tion was eliminated.52 The Alberta government 
claimed that mandatory photo ID is necessary 
to prevent identity theft as driver’s licences are 
“breeder documents” used as foundational ID 
in order to obtain other identity documents. 
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The Hutterian Brethren held Condition Code 
G licences, so the elimination of this licence 
category became a direct infringement of their 
religious freedom.

The majority of the Supreme Court takes 
issue with the lower courts’ application of Jus-
tice Charron’s interpretation of the minimal 
impairment test in the Multani case. Justice 
Charron used a reasonable accommodation test 
as part of the minimal impairment test. But the 
majority states, “Minimal impairment and rea-
sonable accommodation are conceptually dis-
tinct.”53 The majority focuses on the fact that the 
case was brought under section 52 of the Con-
stitution Act, 1982; under this section, a finding 
that the provision did not minimally impair the 
rights of the applicants would result in the regu-
lation being struck down. Yet the regulation was 
what set out the absolute requirement of photo 
ID. Presumably, if it was struck down, it would 
not invalidate all drivers’ licences in Alberta but 
merely the absolute requirement for photo ID. 
The majority indicates that the outcome might 
have been different if the application had been 
brought under section 24(1) of the Charter; this 
section, unlike section 52, allows the court to 
fashion a remedy for an individual claimant 
rather than being forced into the all-or-nothing 
remedy of striking down a law. While no doubt 
the Court is sensitive to accusations of judicial 
activism, striking down one subsection of a reg-
ulation with a one-year suspension in enforce-
ment, as proposed by Justice Abella, does not 
appear to be a drastic remedy.

The two dissenting judgments follow a dif-
ferent approach. While they find the objective 
of the regulation to be pressing and substan-
tial, they do not find that it meets the minimal 
impairment requirement. Justice Abella states, 
“The requirement therefore completely extin-
guishes the right.”54 Justice LeBel views the issue 
more broadly: “The photo requirement was not 
a proportionate limitation of the religious rights 
at stake.”55 Neither is convinced that allowing a 
small group of religious objectors to have non-
photo ID licences, marked with a notice that 
they are not to be used for identification pur-
poses, would undermine the integrity of the Al-
berta driver’s licence system. And clearly, if the 

applicants are denied accommodation, it has a 
drastic effect on their community. As Justice 
LeBel comments, “a small group of people is be-
ing made to carry a heavy burden.”56 

One is left wondering what is different 
about this case compared to Amselem or Mul-
tani. Is it that a provincial regulation was im-
pugned, rather than a condominium agreement 
or school rule? Is it that a regulation would be 
struck down rather than an administrative de-
cision? Does asking for a remedy under section 
52 rather than section 24(1) really make such a 
difference that it requires “a small group of peo-
ple … to carry a heavy burden”?57 

Salutary and Deleterious Effects
The majority of the Supreme Court appar-

ently took the view that Wilson Colony is the 
first case to be decided on the last step of the 
Oakes test.58 The Oakes test has four steps. The 
first is to determine if there is a pressing and 
substantial objective that justifies the legisla-
tion or regulation. The second part requires 
proportional means to meet that objective. This 
second part is broken down into three steps: 
(a) means rationally connected to the objec-
tive; (b) minimal impairment of rights; and (c) 
proportionality between the deleterious effects 
of the infringement and the salutary effects of 
the law (abbreviated as “salutary and deleteri-
ous effects”).

Every other judgment in this case, includ-
ing the trial judgment and the majority judg-
ment in the Alberta Court of Appeal, turned on 
minimal impairment, step (b) of the propor-
tionality part of the Oakes test. The majority 
judgment of the Supreme Court goes through 
each of the steps of the Oakes test, specifically 
giving guidance on the application of “salutary 
and deleterious effects.” The Hutterites were not 
successful at this fourth and final step. From a 
review of the majority’s reasoning, however, it is 
doubtful that any future case will see a rights vi-
olation that is upheld on every part of the Oakes 
test that could fail on salutary and deleterious 
effects.

The majority found that the Province of Al-
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berta had a pressing and substantial objective 
in establishing a universal photo ID require-
ment for drivers’ licences; namely, reducing the 
risk of identity theft.59 It went on to find that 
the universal requirement is rationally con-
nected to the goal of preserving the integrity of 
the driver’s licence system.60 When addressing 
minimal impairment, the majority indicates 
that the courts must “accord the legislature a 
measure of deference, particularly on complex 
social issues where the legislature may be better 
positioned than the courts to choose among a 
range of alternatives.”61 However, this provision 
is a regulation, not legislation. It was never con-
sidered by the legislature. 

In its analysis of minimal impairment, 
the majority focuses on the Hutterite proposal 
for an alternative that does not require a pho-
tograph. The majority characterizes this as an 
“‘all or nothing’ dilemma.”62 It contrasts this 
with the province’s proposals, all of which re-
quire a photograph but allow the Hutterites not 
to show it to others. The whole point of the Hut-
terites’ religious objection, however, is to having 
a photograph taken, not showing it to others. It 
appears that there was intransigence on the part 
of both the Wilson Colony and the government, 
but the majority of the Court only sees that of 
the Hutterites. The majority judgment indicates 
that the provincial requirement minimally im-
pairs the Hutterites’ religious freedom, as photo 
ID is essential to the integrity of the driver’s li-
cence system.63 

After citing Peter Hogg’s view that the 
fourth step of the Oakes test is “actually re-
dundant,”64 the majority revives this neglected 
branch of the test: “The final stage of Oakes al-
lows for a broader assessment of whether the 
benefits of the impugned law are worth the cost 
of the rights limitation.”65 The salutary effects 
of the law are clearly related to the integrity 
of the driver’s licence system and the preven-
tion of identity theft. In assessing the deleteri-
ous effects of the law, the majority attempts to 
determine the seriousness of the limit on reli-
gious practice.66 It determines that the limit im-
poses “the cost of not being able to drive on the 
highway”67 but does not deprive “the Hutterian 
claimants of a meaningful choice as to their 

religious practice.”68 Contradicting the trial 
judge’s finding of fact,69 the majority held that 
while it would necessitate some changes to the 
life of the Wilson Colony, “the evidence does 
not support the conclusion that arranging alter-
native means of highway transport would end 
the Colony’s rural way of life.”70 Thus, it ruled 
that the deleterious effects “fall at the less seri-
ous end of the scale.”71 

With this analysis, Peter Hogg’s criticism 
(as restated by Chief Justice McLachlin) is acute:

If a law has an objective deemed sufficiently 
important to override a Charter right and has 
been found to do so in a way which is ratio-
nally connected to the objective and minimal-
ly impairing of the right … how can the law’s 
effects nonetheless be disproportionate to its 
objective?72 

Constitutional experts have disagreed with 
Hogg’s categorical assessment, arguing that al-
though the deleterious effects of a legislative en-
actment had not yet been found to outweigh its 
objective, this conclusion remained theoretical-
ly possible.73 Both of the dissenting judgments 
in Wilson Colony, for example, found that the 
deleterious effects on the litigants outweighed 
the legislative objective. As well, at least one Su-
preme Court of Canada case has been decided 
on this point but there was little analysis of this 
fourth step that was applicable to other cases.74 

Justice Abella approaches the salutary and 
deleterious effects test quite differently from the 
majority. She looks at the issue from the per-
spective of the effects of accommodating the 
Hutterian exemption from the mandatory pho-
to ID system. She says, “Here, the constitutional 
right is significantly impaired; the ‘costs’ to the 
public only slightly so, if at all.”75 Similarly, Jus-
tice LeBel states:

[A] small number of people carrying a driver’s 
licence without a photo will not significantly 
compromise the safety of the residents of Al-
berta. On the other hand, under the impugned 
regulation, a small group of people is being 
made to carry a heavy burden.76 

The majority’s explanation of the value of the 
“salutary and deleterious effects” step of the 
Oakes proportionality test does not appear to 
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significantly revive this part of the test. Perhaps 
if the impact on the claimants is shown to be 
drastic, more drastic than the potential loss of 
their religious communities, the state would fail 
on this branch of the test. The dissenting judges 
believed that this was a real possibility while 
the majority remained unconvinced that tak-
ing away the self-sufficiency of the community 
threatened the community itself. 

Comparative Law
In the early days of Charter interpretation, 

Canadian courts looked far and wide – mainly 
to American judgments – for guidance in inter-
pretation. But after several years of developing 
its own jurisprudence, this fell out of fashion 
and Canadian lawyers ceased to include much 
comparable jurisprudence from other jurisdic-
tions. When faced with novel issues, however, 
the Court is showing interest in comparative 
and international law for guidance. In Bruker v. 
Marcovitz,77 the judgments referred to Europe-
an, Israeli and South African authorities. In the 
instant case, while American cases were argued, 
they were not referenced in the judgment. On 
the other hand, European jurisprudence refer-
enced in the judgments was not argued before 
the Court. 

As noted above, the Supreme Court of Can-
ada has not addressed the communal aspects 
of religion as a central issue in a Charter case, 
although it has made reference to them. When 
coming to a novel issue, it is appropriate to con-
sider how other courts, especially those with 
particular expertise, have addressed the issue. 
Justice Abella quotes with approval from three 
European Court of Human Rights judgments 
on this aspect of the case: Kokkinakis v. Greece,78 
Şahin v. Turkey,79 and Metropolitan Church of 
Bessarabia and Others v. Moldova.80 (The ma-
jority also refers to one of the European cases, 
Kokkinakis v. Greece.81) The quotations point to 
the importance of the communal aspect of reli-
gion but do not indicate how the Court applied 
the principles in the cases.

The Supreme Court of Canada has signalled 
its interest in hearing international authori-
ties, particularly when interpreting the rights 

guaranteed by the Charter.82 There is room for 
counsel to bring a broader and deeper range 
of authorities when arguing appeals before the 
Supreme Court of Canada. In this case, there 
were several interveners, which often bring that 
broader perspective.

Conclusions
The Wilson Colony decision is a significant 

step in the growing religious freedom juris-
prudence. One wonders, however, if it is a step 
forward or backward for the protection of reli-
gious freedom in Canada. The Court was faced 
with novel issues and was far from unanimous 
in how to address them. The majority judg-
ment side-stepped the issue of group rights for 
religious adherents. Although the majority in-
dicated that the communal aspects of religion 
can be raised at the fourth branch of the Oakes 
test, the outcome in this case was the trampling 
of the acknowledged religious beliefs of a Ca-
nadian religious minority. This precedent leaves 
religious freedom solely as an individual right.

The Court has signalled its willingness to 
look to foreign judgments, particularly when 
considering novel issues. This will be helpful to 
counsel who can now bring to the Court helpful 
jurisprudence from other jurisdictions. Coun-
sel will be well advised to argue these cases 
directly.

Given that Wilson Colony is a split decision 
by a less than full panel of the Supreme Court 
of Canada, it is not likely the final word on the 
place of the communal aspects of religion; it is 
the opening salvo. Religious communities can 
take some encouragement for future protection 
of religious beliefs and practices from the judg-
ments of Justices Abella and LeBel. The results 
of Wilson Colony are, however, cold comfort to 
the members of the Hutterian Brethren who will 
now have one more community duty to assign: 
find truck drivers or decide who among them 
will have to break the Second Commandment 
and get an Alberta driver’s licence ... or opt for 
civil disobedience.83
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Introduction
From 2003 to 2009, Mr. Abousfian Abdel-

razik was effectively exiled in Sudan. A Cana-
dian citizen, Abdelrazik had travelled to Sudan 
on a valid Canadian passport to visit his ailing 
mother. He was subsequently arrested and de-
tained by Sudanese authorities, during which 
time his passport expired. In the ensuing years, 
he made numerous attempts to return home to 
Canada. These efforts were hampered by sus-
picions that he was a terrorist, by the resulting 
wariness of commercial airlines to accept him 
as a passenger, and by his eventual destitution. 
Abdelrazik was finally able to obtain an airline 
ticket to Toronto for April 3, 2009. But when he 
contacted the Minister of Foreign Affairs to ob-
tain the emergency passport that had been as-
sured to him, it was summarily refused.

Abdelrazik ultimately returned to Canada 
in June 2009, after Federal Court Justice Zinn 
ordered the Canadian government to issue an 
emergency passport and arrange for his return.1 
He has since filed a statement of claim2 in the 
Federal Court against the Attorney General and 
the Minister of Foreign Affairs, alleging, inter 
alia, breaches of sections 6, 7 and 12 of the Ca-
nadian Charter of Rights and Freedoms,3 false 
imprisonment, intentional infliction of mental 
suffering, and breach of fiduciary duty. The fo-
cus of this comment, however, is Abdelrazik’s 
claim against the Minister of Foreign Affairs for 
the tort of misfeasance in a public office. Abdel-
razik alleges that the minister’s refusal to issue 
him an emergency passport in April 2009 was 
deliberately unlawful and made in bad faith.

The tort of misfeasance in a public office 
(sometimes referred to as abuse of office, abuse 
of power, or public misfeasance) holds some 
historical interest, and it was critical in a series 
of election-rigging cases in the eighteenth and 
early nineteenth centuries.4 Indeed, Lord Justice 
Holt’s decision in Ashby v. White is perhaps the 
most famous application of the maxim, ubi ius, 
ibi remedium (“where there is a right, there is a 
remedy”).5 But the tort fell into disuse for most 
of the twentieth century, and has only been res-
urrected in the last 25 years. Since the turn of 
the millennium, the decisions of the House of 
Lords in Three Rivers District Council v. Gover-
nor and Company of the Bank of England (No. 
3)6 and the Supreme Court of Canada in Odhavji 
Estate v. Woodhouse,7 which affirmed and re-
stated the elements of the tort, have encouraged 
plaintiffs to plead misfeasance in a public office 
with greater frequency.8 It is now common for 
plaintiffs to plead misfeasance in their claims 
against public officials, alongside better-known 
torts like false imprisonment, malicious pros-
ecution, or negligence.9 Misfeasance is also a 
promising option for plaintiffs wishing to chal-
lenge administrative actions, such as licensing 
or municipal planning decisions.10 

However, to the author’s knowledge, the 
claim by Abdelrazik will be the most high-
profile instance of misfeasance in a public of-
fice being claimed for the exercise of a preroga-
tive power (i.e., the refusal to issue a passport).11 
Needless to say, this claim has significant im-
plications in terms of the separation of powers. 
Although the days of complete discretion in the 
exercise of prerogative powers have long passed, 
and they are now undoubtedly susceptible to 
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judicial review,12 there is something about the 
potential for consequences in tort that causes 
unease. To what extent should the courts be de-
claring, as a matter of private law, that preroga-
tive actions of the executive branch are wrong-
ful and give rise to a claim for damages?

Misfeasance in a public office, as the only 
tort that applies exclusively to public-law de-
fendants, inherently raises questions about the 
appropriateness of using private law to sanction 
public officials. Nevertheless, most misfeasance 
cases involve more mundane issues of licensing, 
zoning, or professional discipline, where judi-
cial review of administrative action is relatively 
uncontroversial. The Abdelrazik litigation, by 
contrast, presents an opportunity for the pub-
lic/private debate to be aired in a context where 
the stakes are much higher. Set against the back-
drop of alleged terrorism, torture, and national 
security risks, the Abdelrazik case will likely 
spawn impassioned arguments about govern-
ment accountability and human rights on the 
one hand, and executive discretion and national 
security on the other. While these arguments 
will undoubtedly be influenced by the Supreme 
Court’s recent decision in Canada (Prime Min-
ister) v. Khadr,13 which was released just as this 
article went to press, the parties will need to ac-
count for the unique purposes of private law, as 
opposed to judicial review. As discussed below, 
the courts may be hesitant to find that the Min-
ister of Foreign Affairs acted maliciously (as 
is required to succeed in the misfeasance tort) 
when he was making decisions in the purported 
interests of national security.

The Primary Elements of the Tort
Before turning to its broader constitutional 

implications, it is necessary to review the main 
elements of misfeasance in a public office (mal-
ice, unlawful conduct, and material damage) 
to identify the doctrinal framework in which 
the debate will be played out. Lord Steyn, in his 
leading opinion in Three Rivers, explained the 
rationale for the tort: “[I]n a legal system based 
on the rule of law executive or administrative 
power ‘may be exercised only for the public 
good’ and not for ulterior and improper pur-
poses.”14 The main point of contention in Three 

Rivers was whether the defendants had the req-
uisite malicious state of mind. As with all torts 
requiring proof of malice, there has been some 
debate about how to define malice in misfea-
sance cases.

The leading historical cases on misfeasance 
tend to involve some degree of bias or personal 
ill-will toward the plaintiff, and this has come to 
be known as “targeted” malice. For instance, in 
the well-known case of Roncarelli v. Duplessis,15 
the defendant Premier of Québec had a deliber-
ate intention to harm the plaintiff restaurateur 
for his involvement with the Jehovah’s Witness-
es. He ordered the revocation of the plaintiff’s 
liquor licence in order to cause financial harm 
to the plaintiff. In other words, the Premier 
used his influence for the improper purpose 
of punishing the plaintiff for supporting his 
coreligionists.

The element of malice is critical because 
it separates the tort of misfeasance in a public 
office from mere judicial review. Those whose 
rights are affected by unlawful administrative 
action can seek judicial review to have that ac-
tion set aside or reconsidered. However, they 
can only claim damages in tort if some sort of 
bad faith was involved. The malice requirement 
was historically aimed at protecting public offi-
cers who made good-faith errors of judgment.16 
As long as they were not motivated by spite or 
some improper purpose, they could not be sub-
ject to a claim in tort.

However, the malice requirement is now 
subject to a more liberal interpretation. In re-
cent years, a second type of malice or “limb” 
of the tort has evolved: where the public offi-
cer knowingly acts unlawfully or in excess of 
power, with the knowledge that the plaintiff 
will probably be harmed by that unlawful ac-
tion. The impugned actions need not be target-
ed toward the plaintiff, as long as the plaintiff is 
within the class of persons who will probably 
be harmed.17 In Three Rivers, Lord Steyn defined 
the degree of knowledge required to satisfy the 
second limb of the tort as either actual knowl-
edge or subjective recklessness, with respect to 
both the lawfulness of the officer’s actions and 
their likelihood to cause harm to the plaintiff.18 
Recklessness is considered to be bad faith be-
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cause the officer proceeds in the absence of an 
honest belief in the lawfulness of his actions. 

Obviously, the second limb of the tort can 
involve conduct that is much less “abusive” or 
“malicious” in the way that those terms are nor-
mally understood. The defendant need not have 
acted for an ulterior motive. Rather, because 
the defendant did not have an honest belief in 
the lawfulness of her actions, we presume that 
she was acting for reasons other than the public 
good. The recognition of this second limb has 
the potential to significantly expand the scope 
of liability for misfeasance in a public office. 
While instances of a public officer acting with 
express ill-will toward a plaintiff are rare, in-
stances of mere subjective recklessness are pre-
sumably more frequent.19 

The reasoning in Three Rivers was adopted 
by the Supreme Court of Canada in Odhavji 
Estate, which provided further guidance on 
the type of misconduct that could form the ba-
sis of a misfeasance claim. Odhavji Estate was 
a claim against several police officers who had 
been involved in the shooting of a robbery sus-
pect, and who allegedly failed to comply with 
the ensuing internal investigation. This was a 
breach of their duties under the Ontario Police 
Services Act.20 Justice Iacobucci, for the Court, 
concluded that breach of statutory duty, and not 
just abuse of power, was capable of supporting a 
claim in misfeasance. In the course of his opin-
ion, Justice Iacobucci wrote that the tort could 
be grounded in “a broad range of misconduct,” 
and that the essential question is “whether the 
alleged misconduct is deliberate and unlaw-
ful.”21 Like the broad definition of malice, the 
conclusion that any unlawful conduct can form 
the basis of a misfeasance claim has the poten-
tial to widen the scope of recovery.

Interestingly, both the Supreme Court’s 
and the Ontario Court of Appeal’s22 decisions 
in Odhavji Estate made reference to, and appar-
ently accepted (albeit indirectly), the potential 
for liability in misfeasance for the unlawful ex-
ercise of a prerogative power. For instance, in 
finding that the tort could be based on the breach 
of a statutory duty, Justice Iacobucci wrote that 
misfeasance “is not limited to circumstances 
in which the defendant officer is engaged in 

the unlawful exercise of a particular statutory 
or prerogative power.”23 However, neither court 
cited any case actually involving the exercise of 
a prerogative power, and the language appears 
to have been used somewhat offhandedly (else-
where in their respective judgments, the courts 
referred simply to “legislative and administra-
tive powers”). Thus, it is not clear that the refer-
ences to prerogative powers in Odhavji Estate, 
which were obiter dicta in any event, will have 
much bearing on the Abdelrazik litigation.

The other main element of misfeasance in a 
public office is material damage, as affirmed by 
the House of Lords in Watkins v. Home Office.24 
That case is particularly pertinent here because 
it involved an allegation that the defendants had 
infringed the plaintiff’s constitutional rights, 
specifically a prisoner’s right to private corre-
spondence with his legal advisors. The English 
Court of Appeal had allowed the claim, con-
cluding that breach of constitutional rights rep-
resented an independent form of misfeasance 
in a public office, which was actionable per se. 
The House of Lords overturned this decision. 
Apart from the difficulties posed by defining 
constitutional rights in a country, like England, 
with no codified constitution, Lord Bingham 
explained that “the primary role of the law of 
tort is to provide monetary compensation for 
those who have suffered material damage rather 
than to vindicate the rights of those who have 
not.”25 He acknowledged that there was a public 
interest in holding public servants accountable 
for their conduct, but suggested that those who 
have not suffered material damage must seek 
alternative redress, whether through judicial 
review or disciplinary proceedings against the 
relevant officers.

This divergence in the purposes of judicial 
review and tort law will likely be key to Ab-
delrazik’s civil claim. Justice Zinn has already 
reviewed the denial of an emergency passport 
from an administrative or constitutional law 
perspective: Abdelrazik successfully argued 
that the minister had not properly justified his 
decision and that it should be reversed. In Lord 
Bingham’s words, Abdelrazik’s rights have been 
vindicated. However, the purpose of the civil 
claim is to obtain damages to compensate Ab-
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delrazik for the harm that he has suffered and, 
possibly, to punish the minister for his high-
handed or abusive conduct. In order to award 
damages in tort, a court will have to conclude 
that the minister’s exercise of prerogative power 
was malicious (in either its targeted or reckless 
form). And although the element of malice has 
been watered down in recent years, it is still 
there to protect public officials who make legiti-
mate errors of judgment. In our security-con-
scious era, a court may be unwilling to conclude 
that the minister was acting for an improper 
purpose.

Application to Abdelrazik’s Case
Abdelrazik’s misfeasance claim against the 

Minister of Foreign Affairs is still in its early 
stages, so it would be foolish to predict its pos-
sible success or failure. I present here only some 
preliminary thoughts about the application of 
the various elements of the tort to his case. 

Given the Supreme Court’s statement in 
Odhavji Estate that misfeasance in a public of-
fice can be based on any unlawful conduct, 
this element of the tort should pose little dif-
ficulty for Abdelrazik. As indicated in my in-
troduction, Abdelrazik’s misfeasance claim is 
based on the minister’s refusal to issue him an 
emergency passport after he had booked and 
paid for a flight home in April 2009. In Abdel-
razik’s Charter application, Justice Zinn found 
that this refusal was a breach of his right un-
der section 6(1) of the Charter to enter and re-
main in Canada. He rejected the government’s 
argument that section 6(1) merely prevents the 
government from refusing entry to Canada 
and does not impose a positive obligation to is-
sue a passport. Justice Zinn found that such an 
interpretation would render the rights under 
section 6(1) illusory, quoting from the Federal 
Court of Appeal’s decision in Kamel v. Canada 
(Attorney-General):

To determine that the refusal to issue a pass-
port to a Canadian citizen does not infringe 
that citizen’s right to enter or leave Canada 
would be to interpret the Charter in an unreal 
world…. The fact that there is almost nowhere 
a Canadian citizen can go without a passport 
and that there is almost nowhere from which 

he or she can re-enter Canada without a pass-
port are, on their face, restrictions on a Cana-
dian citizen’s right to enter or leave Canada, 
which is, of course, sufficient to engage Char-
ter protection. Subsection 6(1) establishes a 
concrete right that must be assessed in the 
light of present-day political reality.26 

Further, since the government had not adduced 
any evidence as to why the refusal to issue an 
emergency passport was justified in the circum-
stances, Justice Zinn found that the breach of 
Abdelrazik’s rights under section 6(1) was not 
saved under section 1 of the Charter. This un-
justified breach of Charter rights should suffice 
as “unlawful” conduct for the purposes of a 
claim for misfeasance in a public office.

Even beyond the breach of his Charter 
rights, Abdelrazik could point to the lack of pro-
cedural fairness as evidence of the government’s 
unlawful conduct. Abdelrazik’s emergency 
passport was purportedly refused under section 
10.1 of the Canadian Passport Order27 as being 
necessary for the national security of Canada.28 
Justice Zinn criticized the minister for invoking 
section 10.1 without any further explanation. 
The minister did not apparently seek input from 
Passport Canada and did not specify the infor-
mation on which the determination regarding 
national security had been made.29 

The failure to meet standards of procedural 
fairness can support a claim for misfeasance in 
a public office, independent of any other breach 
of rights. For instance, in O’Dwyer v. Ontario 
(Racing Commission),30 the Commission de-
nied the plaintiff’s right to a hearing after his 
status as a thoroughbred racing official was ef-
fectively revoked. The Ontario Court of Appeal 
found that this amounted to misfeasance. Simi-
larly, the minister’s failure to explain or follow 
any apparent procedures to justify the refusal 
to issue an emergency passport to Abdelrazik 
should also satisfy the requirement that the 
minister acted unlawfully.

Perhaps the more difficult hurdle for Abdel-
razik to overcome will be the element of malice. 
As it stands, there is little direct evidence of the 
minister’s state of mind when deciding to refuse 
the emergency passport. All the same, while 
Justice Zinn acknowledged that bad faith was 



Constitutional Forum constitutionnel 123

not a requirement for his finding that Abdelra-
zik’s section 6(1) rights had been infringed, he 
stated that he would have had “no hesitation” 
in finding bad faith, had it been necessary.31 He 
explained:

[T]he Minister waited until the very last min-
ute before the flight was to depart to deny the 
emergency passport, and although the basis of 
the refusal is indicated, he provides no expla-
nation of the basis on which that determination 
was reached, no explanation as to what had 
changed while Mr. Abdelrazik resided in the 
Canadian embassy that warranted this sud-
den finding, and nothing to indicate whether 
the decision was based on him being a danger 
to the national security of Canada or on be-
ing a danger to another country. Further, there 
was no explanation offered as to whether Mr. 
Abdelrazik posed a security risk if returned to 
Canada, or a greater security risk, than he did 
in Sudan.32 

At the very least, the minister’s actions should 
satisfy the second limb of the misfeasance tort, 
which requires that the defendant be subjective-
ly reckless as to the lawfulness of his actions, 
and that he foresee that the plaintiff will prob-
ably be harmed. The minister knew about sec-
tion 10.1 of the Canadian Passport Order, and 
it seems safe to assume that he knew, or was 
at least reckless to the fact, that the denial of a 
passport under that section requires justifica-
tion. It can also be safely assumed that the min-
ister knew that Abdelrazik would be harmed by 
the denial of an emergency passport: without 
the passport, Abdelrazik would remain exiled 
and living in the Canadian Embassy in Sudan.

The final main element of misfeasance in 
a public office, material damage, should not be 
especially problematic for Abdelrazik. Because 
the minister failed to issue him an emergency 
passport, he was stranded in Sudan and suf-
fered at least some physical and psychological 
harm. He also incurred financial loss in book-
ing a flight that he was not allowed to board. If 
proven, these harms should qualify as material 
damage. 

On preliminary analysis, then, Abdelrazik 
has an arguable claim for misfeasance. Never-
theless, given the context of national security 

and suspected terrorism, the courts may be 
hesitant to award damages against the minister, 
particularly since the refusal to issue a pass-
port is a prerogative power. The decision was 
within the minister’s discretion and was made 
expressly, though perhaps too sketchily, for the 
purposes of national security. Moreover, even 
though they were never substantiated, the alle-
gations that Abdelrazik was engaged in terrorist 
activity will linger in the public consciousness. 
Should a court award damages to Abdelrazik 
for the minister’s public misfeasance, it can ex-
pect at least some public and critical backlash.

Judicial Review of Prerogative 
Powers

Misfeasance in a public office is closely 
linked with the process of judicial review. Im-
portantly, if the conduct in question is entitled 
to judicial deference, the possibility of a claim 
in tort is dubious. Therefore, to predict the out-
come of Abdelrazik’s misfeasance claim, it is 
instructive to examine the degree of deference 
afforded to the prerogative power to deny a 
passport, particularly in the interests of nation-
al security.

While the exercise of prerogative powers 
was historically insulated from review by the 
courts, this is no longer the case. In Council of 
Civil Service Unions v. Minister for the Civil Ser-
vice,33 the House of Lords affirmed that judicial 
review is available for many aspects of the pre-
rogative. Lord Scarman explained that, in mod-
ern law, “the controlling factor in determining 
whether the exercise of prerogative power is 
subject to judicial review is not its source but its 
subject matter.”34 Thus, while matters like enter-
ing treaties, declaring war, and conducting for-
eign policy are not justiciable, matters that have 
the effect of altering a person’s rights or obliga-
tions, or depriving him of certain advantages or 
benefits, are amenable to review by the courts.35 
The issuance and revocation of passports falls 
into this latter category.36 In R. v. Secretary of 
State for Foreign and Commonwealth Affairs, ex 
parte Everett,37 Lord Justice O’Connor described 
the prerogative power over passports as “an area 
where commonsense tells one that, if for some 
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reason a passport is wrongly refused for a bad 
reason, the court should be able to inquire into 
it.”38 The English Court of Appeal further held 
in Everett that procedural fairness must be ob-
served when exercising the prerogative regard-
ing passports. Accordingly, Abdelrazik’s claim 
against the Minister of Foreign Affairs should 
not be struck out on the simple grounds that it 
involves the exercise of a prerogative power. 

The matter is complicated, however, by the 
minister’s invocation of national security as the 
reason for denying Abdelrazik an emergency 
passport. While the courts have been willing to 
review the minister’s discretion regarding pass-
ports, they have shown a special degree of defer-
ence when it comes to matters of national secu-
rity. This deference was thoroughly expounded 
by the House of Lords in Secretary of State for 
the Home Department v. Rehman,39 a case which 
involved a deportation order based on Mr. 
Rehman’s suspected links to terrorist groups. 
Lord Hoffmann, in particular, explained how 
questions of national security require deference 
in light of the separation of powers:

[T]he question of whether something is “in the 
interests” of national security is not a question 
of law. It is a matter of judgment and policy. 
Under the constitution of the United King-
dom and most other countries, decisions as to 
whether something is or is not in the interests 
of national security are not a matter for judicial 
decision. They are entrusted to the executive.40 

Lord Hoffmann reasoned that determinations 
of national security involve a balancing of many 
factors, including the extent of future risk. This 
is an inherently imprecise evaluation, which is 
entitled to considerable deference. Further, af-
ter the attack on the World Trade Center, which 
occurred while Rehman was still under reserve, 
Lord Hoffmann appended a foreboding admo-
nition to his decision:

[I]n matters of national security, the cost of 
failure can be high. This seems to me to under-
line the need for the judicial arm of govern-
ment to respect the decisions of ministers of 
the Crown on the question of whether support 
for terrorist activities in a foreign country con-
stitutes a threat to national security. It is not 
only that the executive has access to special in-

formation and expertise in these matters. It is 
also that such decisions, with serious potential 
results for the community, require a legitima-
cy which can be conferred only by entrusting 
them to persons responsible to the community 
through the democratic process.41 

Thus, given the gravity of the security concerns 
in the post-9/11 world, the courts may be ex-
pected to give wider berth to executive deci-
sions involving questions of national security. 

It is not entirely clear whether Canadian 
courts will follow England’s lead on this issue. 
In perhaps the most famous Canadian case in-
volving the government’s obligations toward a 
citizen suspected of terrorism, Khadr v. Canada 
(Prime Minister),42 Justice O’Reilly held that 
prerogative decisions relating to foreign affairs, 
while generally falling to the executive, could be 
subject to Charter scrutiny where they affected 
the rights of an individual.43 Ultimately, Justice 
O’Reilly ordered that the government request 
the repatriation of Khadr, who has been held 
at Guantanamo Bay since 2002. This order was 
upheld by the Federal Court of Appeal, but not 
by the Supreme Court of Canada. While the 
Supreme Court affirmed that the prerogative 
power over foreign affairs was subject to judicial 
review, it held that the appropriate remedy was 
limited to declaratory relief.44 

The words of Justice Nadon, who dissented 
at the Federal Court of Appeal, are instructive 
in this regard:

Why Canada has [not requested Khadr’s repa-
triation] is, in my respectful view, not for us 
to criticize or inquire into. Whether Canada 
should seek Mr. Khadr’s repatriation at the 
present is a matter best left to the Executive. 
In other words, how Canada should conduct 
its foreign affairs, including the management 
of its relationship with the US and the deter-
mination of the means by which it should ad-
vance its position in regard to the protection of 
Canada’s national interest and its fight against 
terrorism, should be left to the judgment of 
those who have been entrusted by the demo-
cratic process to manage these matters on be-
half of the Canadian people.45 

While it is too early to know the full effects of 
the Supreme Court’s decision in Khadr, it will 
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presumably influence the future scope of review 
for matters of prerogative involving foreign pol-
icy, such as the Abdelrazik litigation. 

Similar issues arise with respect to the pre-
rogative power to issue or deny passports. In 
the recent Federal Court of Appeal decision in 
Kamel, the court held that decisions regarding 
national security, even in the issuance of pass-
ports, ought to be treated with humility and 
deference.46 If the Minister of Foreign Affairs 
decided that the denial of a passport was neces-
sary for the purposes of national security, then 
“it is not for the court to speculate” on whether 
the passport applicant actually presents a risk of 
harm to the national or international commu-
nity.47 Further, the court may have to be satis-
fied with the “hypotheses and realistic specula-
tions” of the public officials involved.48 

At the same time, the court in Kamel 
stressed the need for judicial vigilance, “since 
this is an area in which information is rare and 
secret and where there is a temptation to over-
react, even in good faith.”49 Accordingly, courts 
may still take a sceptical stance when presented 
with an executive decision that was purportedly 
made in the interests of national security. The 
court noted in Kamel that the minister’s discre-
tion in denying passports must be exercised in 
a reasonable manner, taking relevant factors 
into account. In addition, the phrase, “is neces-
sary for the national security of Canada or any 
other country” provided, in the court’s view, a 
framework for legal debate” [emphasis added].50 
The minister must believe that the denial of a 
passport is necessary, not simply advantageous 
or convenient.

In Abdelrazik’s Charter claim, Justice Zinn 
found that the minister had not sufficiently jus-
tified that the denial of an emergency passport 
was necessary for national security. Indeed, the 
minister had not provided any justification at 
all. Justice Zinn quipped that the minister was 
not entitled to simply say, “Trust me,” when 
making a decision that infringed Abdelrazik’s 
Charter rights. He explained: 

While it is not the function of the judiciary to 
second guess or to substitute its opinion for 
that of the Minister, when no basis is provided 

for the opinion, the Court cannot find that the 
refusal was required and justified given the 
significant breach of the Charter that refusing 
a passport to a Canadian citizen entails.51 

So, in terms of judicial review, the courts seem 
to demand at least some justification for the de-
nial of a passport, even in cases involving na-
tional security. 

Whether this level of scrutiny will extend to 
a tort claim, however, is unclear. While judicial 
review and the misfeasance tort have overlap-
ping purposes, they are not coextensive. Impos-
ing damages in tort amounts to concluding that 
a public officer has abused his powers. It is not 
a question of simple procedural irregularity, but 
of acting with malice or an improper purpose. 
In Abdelrazik’s case, the court may be unwill-
ing to conclude that the minister acted with an 
improper purpose when he denied the emer-
gency passport on the grounds of national se-
curity. When he lived in Montreal, Abdelrazik 
was acquainted with known terrorists. He was, 
rightly or wrongly, listed by the United Nations 
1267 Committee as an associate of Al-Qaida. 
Accordingly, although Abdelrazik was never 
convicted of any offence, it was not unreason-
able for the minister to be on his guard. The 
decision to deny him an emergency passport 
seems to have been made in the legitimate inter-
ests of national security. Whether Abdelrazik 
should have been provided with more informa-
tion or explanation for the minister’s decision is 
a matter for administrative law. But whether it 
was made for a malicious or improper purpose - 
the question asked by the law of tort - may yield 
a different answer.

The Misfeasance Tort and 
Accountability

Misfeasance in a public office is a tort that 
is currently on the upswing. Although it often 
captures conduct that could just as easily be 
framed as negligence or another tort, misfea-
sance seems to provide a level of psychological 
vindication to plaintiffs that those other torts do 
not. A claim in misfeasance paints the public of-
ficer’s conduct as abusive and malicious, and al-
lows the plaintiff to hold the defendant liable for 
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the way she has misused the powers entrusted 
to her. This was the plaintiff’s motive in McMas-
ter v. Canada52 a recent and rather atypical case 
in which a federal prisoner brought a successful 
misfeasance claim against prison authorities for 
repeatedly denying him properly-fitting shoes.53 
The claim could well have been framed in neg-
ligence. However, the plaintiff’s lawyer stressed 
the role of the misfeasance tort in holding gov-
ernment officials accountable:

If we run into situations where people at city 
hall, or people in the provincial government, 
or people of the federal government start abus-
ing our rights, or not seeing that we are prop-
erly served, [the tort of misfeasance in a public 
office] is something that the average citizen 
can use to effect some sort of remedy.54 

Misfeasance in a public office is thus poised to 
become a critical tool in the promotion of gov-
ernment accountability. While administrative 
procedures may allow claimants to have the 
decisions against them reconsidered, only the 
misfeasance tort can provide public denun-
ciation of the official’s conduct as abusive and 
impose damages against the official as a sort of 
penalty.55 Misfeasance is being claimed for in-
creasingly varied types of official misconduct, 
including not just abuse of powers, but also 
breach of statutory duty and failure to observe 
procedural fairness. With the Abdelrazik claim, 
misuse of prerogative powers may well be added 
to that list. Given that the exercise of many pre-
rogative powers is already subject to judicial re-
view, their susceptibility to misfeasance claims 
seems to be the next logical step.

Nevertheless, questions of national security 
will likely receive a higher degree of deference 
than the licensing or zoning decisions that are 
the typical subject matter of misfeasance claims. 
While not a guarantee of immunity from scru-
tiny, the invocation of national security may 
provide a buffer into which the private-law 
courts are hesitant to intrude. When the courts 
have previously examined national security, it 
has generally been in the context of adminis-
trative review or constitutional claims. A find-
ing against the relevant public official usually 
means only that a decision will need to be re-
considered or reversed. By contrast, a successful 

misfeasance claim will mean that the public of-
ficial is liable to pay damages and will be brand-
ed as having abused her powers. Whether the 
courts will be willing to evaluate and sanction 
decisions involving national security for these 
private law purposes remains an open question.

Thus, while the courts are likely to find that 
prerogative powers are technically justiciable, 
even for private law purposes, there may still 
be effective immunity in tort law for the dis-
cretionary exercise of those powers in the inter-
ests of national security. Given the concern for 
the separation of powers already expressed by 
the English and Canadian courts, it is unclear 
whether they would impose damages in misfea-
sance claims involving issues of national secu-
rity, unless the defendant’s conduct were clearly 
abusive. Whatever the result, Abdelrazik’s civil 
claim provides an opportunity to debate the 
role of misfeasance in a public office in a high-
profile and impassioned set of circumstances. 
Any judicial decision will need to grapple with 
the underlying purposes of tort law and its role 
in the supervision of public administration. It is 
a decision that both tort law and constitutional 
specialists can eagerly await. 
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Introduction
In the wake of 9/11, Canada quickly ad-

opted a wide range of new criminal law provi-
sions designed to more effectively prevent and 
punish transnational terrorist activity.1 Despite 
the availability of these measures, counter-ter-
rorism policy has since been pursued primar-
ily through immigration law. This is in some 
ways unsurprising. While transnational ter-
rorist activities span jurisdictions, the jurisdic-
tions of law-enforcement agencies are generally 
domestically bounded, limiting their indepen-
dent ability to launch effective investigations 
and prosecutions. Immigration law helps co-
ordinate Canadian, foreign, and international 
counter-terrorism strategies by facilitating the 
movement of alleged terrorists to jurisdictions 
where they may be prosecuted more effectively 
or more conveniently. From the government’s 
standpoint, an added advantage is that eviden-
tiary burdens and standards of proof are far 
lower in deportation proceedings than in crimi-
nal proceedings, making it easier to reduce the 
threats that some non-citizens may pose to Ca-
nadian national security. 

Unsurprising as it may be, the use of im-
migration law to perform criminal-law func-
tions raises serious questions about the extent 
to which constitutional principles germane to 
the criminal process should be applied to im-
migration. Security certificates are perhaps the 
most conspicuous instrument to raise these 
questions.2 First enacted in 1976, security certif-
icate legislation allows the government to target 

non-citizens in Canada who are alleged, among 
other things, to pose a serious risk to national 
security. Individuals who are subject to secu-
rity certificates (“named persons”) are arrested 
and detained. If their certificates are found by 
reviewing judges to be reasonable, they are de-
ported. Although they may be detained for sev-
eral years and then deported to face criminal or 
military trials, as well as the serious risk of hu-
man-rights abuses, named persons are denied 
the protection of basic criminal law principles. 
In particular, they are prevented from accessing 
much of the evidence used against them, denied 
full rights of appeal, and altogether excluded 
from hearings that concern classified informa-
tion and other evidence. 

Despite the courts’ reluctance to strike 
down or modify certificate legislation,3 they 
have begun refining the system to better reflect 
criminal law principles. In 2007, the Supreme 
Court of Canada decided in Charkaoui I4 that 
certificate proceedings are analogous to crimi-
nal proceedings and that persons named in se-
curity certificates consequently have a constitu-
tional right to a fair hearing, including adequate 
levels of disclosure, fairness, and adversarial 
challenge. In 2008, the government complied 
with this judgment by integrating a special ad-
vocate system into the Immigration and Refugee 
Protection Act (IRPA), providing detainees with 
legal representation during secret hearings.5 
Shortly after this amendment, the Supreme 
Court again relied on criminal law principles in 
Charkaoui II,6 ruling that the government must 
retain and disclose to reviewing judges and spe-
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cial advocates all information on file relevant to 
named persons.

These expanded disclosure obligations re-
flect criminal law standards without replicat-
ing them in security certificate proceedings. 
Nonetheless, expanded disclosure has greatly 
improved the ability of named persons to de-
fend themselves. In fact, in October 2009, Mr. 
Adil Charkaoui secured his unconditional re-
lease following a dispute over disclosure in Re 
Charkaoui.7 The dispute began when a Federal 
Court judge ordered the government to disclose 
information to Mr. Charkaoui that the govern-
ment insisted could not be safely released. Un-
willing to comply with this order, the govern-
ment withdrew the evidence, leaving so little on 
file that the certificate against Mr. Charkaoui 
was rendered factually unsupportable. The gov-
ernment hoped that this dramatic move would 
force an appeal on the criteria used by review-
ing judges when deciding about matters of dis-
closure - criteria it felt had been improperly 
derived from criminal-law jurisprudence. This 
strategy backfired. The reviewing judge found 
the certificate to be illegal, quashed it, and ruled 
that relevant statutory provisions barred the 
certification of the government’s questions for 
appeal.

Viewed in its broader constitutional con-
text, Re Charkaoui shows how the judiciary, 
the executive, and Parliament have struggled 
to balance values of national security and hu-
man rights in certificate proceedings. On the 
one hand, courts have recognized the quasi-
criminal nature of certificate proceedings and 
applied criminal-law principles in this context. 
On the other hand, and despite the symbolic 
force of Charkaoui I and II, they have only re-
fined the statutory regime that governs certifi-
cate proceedings. The executive has not been 
subordinated to criminal law principles, nor 
have the governing legislative provisions of 
the security certificate system been ruled alto-
gether unconstitutional. Instead, courts have 
used a bare minimum of procedural safeguards 
to better level the playing field, leaving it up to 
the government, special advocates, and persons 
facing deportation to work within an otherwise 
unaltered system. 

The true impact of Charkaoui I and II ac-
cordingly lies in how the checks and balances 
already embedded within the certificate sys-
tem itself have, and have not, been altered. Re 
Charkaoui offers a timely illustration – at the 
level of day-to-day proceedings – of how deep-
ly the principles of criminal law have filtered 
through this system, affecting the interplay of 
national security and procedural fairness. 

Setting the Stage: Security 
Certificates and Disclosure 

Security certificates are issued under the 
joint powers of the Minister of Public Safety 
and the Minister of Citizenship and Immigra-
tion (“the ministers”)8 against persons the min-
isters allege are inadmissible to Canada on the 
grounds of national security, the violation of 
international human rights, serious criminality, 
or organized crime.9 Once issued, a certificate 
authorizes the detention of a non-citizen, the 
named person, pending a review of the reason-
ableness of the certificate by a Federal Court 
judge. If a certificate is ultimately found to be 
reasonable, it stands as conclusive proof that the 
person named in it is inadmissible; it effectively 
becomes a removal order.10 

Even though activities which may trig-
ger a security certificate are also elements of a 
number of criminal offences, named persons 
are denied many procedural protections asso-
ciated with criminal proceedings. For instance, 
the IRPA requires judges to conduct certificate 
and detention review proceedings “as informal-
ly and expeditiously as the circumstances and 
considerations of fairness and natural justice 
permit,” to receive into evidence anything that, 
in their opinion, “is reliable and appropriate, 
even if it is inadmissible in a court of law,” and 
to base their decisions on that evidence.11 At the 
request of the ministers, a judge is required to 
hear evidence in the absence of the public, the 
person named in a certificate, and his counsel, if 
the judge is satisfied that the disclosure of such 
evidence could be injurious to national security 
or the safety of any person. The judge also must 
maintain the confidentiality of the evidence for 
so long as its disclosure would be so injurious.12 
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While judges are required to provide named 
persons with a summary of the evidence heard 
in private, the IRPA allows judges to make deci-
sions on the basis of evidence that named per-
sons have not heard or responded to, as well as 
evidence which, for whatever reason, has not 
been summarized and provided to them.13

In criminal proceedings, by contrast, the 
accused is generally entitled to receive any and 
all relevant information in the possession of 
Crown prosecutors and the police.14 It does not 
matter if the information is favourable to the 
accused or if prosecutors intend to submit it as 
evidence. So long as the information is relevant 
to an accused’s ability to know the case against 
him and to make full answer and defence, the 
government is obligated to disclose it.

Sometimes, such as in criminal cases 
touching upon national security, the govern-
ment’s duty of disclosure may be narrowed. 
For instance, under section 38 of the Canada 
Evidence Act15 the Attorney General may file 
motions for the non-disclosure of information 
for reasons of international relations, national 
defence, or national security. As in certificate 
proceedings, judges consider these motions in 
the absence of the accused and the public, and 
on the basis of information that might never be 
disclosed to the accused.16 Unlike in certificate 
proceedings, however, information that is kept 
secret under section 38 may not be submitted 
as evidence against the accused. In other words, 
any information that is submitted as evidence 
must be shared with the accused.

To further balance secrecy and disclosure, 
the Evidence Act allows the accused to apply to 
the Federal Court for an order requiring full or 
partial disclosure of information relevant to his 
defence.17 The judge must confirm the prohibi-
tion on disclosure – even of relevant information 
– if she finds that disclosure would be injurious 
to international relations, national defence, or 
national security, and also finds that the public’s 
interest in non-disclosure is outweighed by its 
interest in disclosure.18 Under the Evidence Act, 
then, judges are authorized to balance the pub-
lic’s (and state’s) interest in non-disclosure with 
the public’s (and accused’s) interest in disclo-
sure. If the value of non-disclosure outweighs 

the value of disclosure, judges are authorized to 
consider ordering partial disclosure.19 The ac-
cused may thus be provided with redacted cop-
ies or summaries of relevant information. 

Tipping the Scales: National 
Security and Procedural Fairness

In 2008, the Supreme Court moved to infuse 
elements of criminal law principles into cer-
tificate proceedings. In Charkaoui I, the Court 
found that certificate proceedings and criminal 
proceedings are analogous on the basis of the 
kind and degree of their adverse impacts upon 
the life, liberty, and security of affected persons. 
As such, the Court found it appropriate to ap-
ply principles of fundamental justice developed 
in the context of the criminal law to certificate 
proceedings.20 Applying these principles, the 
Court found that named persons are entitled 
to a fair hearing, which includes the right to 
know the case against them, to respond to that 
case, and to have decisions made on the basis 
of the facts and the law.21 It ruled that exclud-
ing named persons and their legal counsel from 
significant portions of certificate proceedings is 
inconsistent with the right to a fair hearing and, 
consequently, with section 7 of the Canadian 
Charter of Rights and Freedoms.22

In response to this decision, Parliament 
amended the IRPA to authorize security-cleared 
“special advocates” to represent named persons 
during secret proceedings, to access classified 
evidence, and to challenge that evidence as well 
as the government’s applications for non-disclo-
sure.23 The role of a special advocate is similar to 
that of a lawyer: improving the level of adversar-
ial challenge during secret hearings. Of course, 
the value of disclosure is only partially realized, 
as neither named persons nor their counsel 
are permitted, absent judicial authorization, to 
personally access confidential evidence or to 
converse with special advocates once the latter 
has seen the evidence.24 IRPA also does not ex-
pressly empower special advocates to subpoena 
documents or witnesses; they may not demand 
disclosure of any information that is not sub-
mitted as evidence by the ministers. 

Special advocates’ inability to subpoena 
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documents and witnesses, or to communi-
cate freely with named persons, are well-doc-
umented flaws in this system.25 Some of these 
flaws were remedied in Charkaoui II, when the 
Supreme Court ruled that the government is 
generally obligated to disclose “all information 
in its possession regarding the person named 
in a security certificate.”26 This duty was not 
extended to require the disclosure of informa-
tion directly to named persons, as in criminal 
proceedings. The Court only imposed upon the 
government a duty to disclose information to 
reviewing judges and, by implication, to spe-
cial advocates.27 On receiving the information, 
reviewing judges become responsible for decid-
ing what may be directly disclosed to named 
persons.28 

This ruling helped harmonize certificate 
provisions with section 38 of the Evidence 
Act. Decisions on what information is relevant 
or can safely be disclosed are no longer left to 
the discretion of the ministers. As in criminal 
proceedings, all relevant information must be 
submitted to reviewing judges and special ad-
vocates, remedying to some degree special ad-
vocates’ inability to subpoena documents. Re-
viewing judges, with the benefit of arguments 
from the ministers and special advocates, are 
then responsible for deciding what information 
may be disclosed to named persons. In cases 
where information cannot safely be disclosed 
to named persons, judges are able to order par-
tial disclosure in the form of summaries. Of 
course, in such instances, judges may base their 
decisions on evidence not directly disclosed to 
named persons; in the criminal context this 
cannot happen. Nonetheless, the displacement 
of discretion about disclosure from the minis-
ters to courts has enabled reviewing judges and 
special advocates to work with more complete 
information.

The Ministers Strike Back: Discretion, 
Disclosure, and Re Charkaoui 

Analogies between the certificate provi-
sions and section 38 of the Evidence Act raise an 
important question: what criteria should judges 
apply to decide matters of disclosure? The Evi-

dence Act allows judges to balance values of 
non-disclosure with values of disclosure in or-
der to strike a justifiable compromise in crimi-
nal proceedings. By contrast, the IRPA states in 
no uncertain terms:

[T]he judge shall ensure the confidentiality of 
information and other evidence provided by 
the Minister if, in the judge’s opinion, its dis-
closure would be injurious to national security 
or endanger the safety of any person.29

The only consideration judges are to apply dur-
ing certificate proceedings is whether disclo-
sure would be injurious to national security or 
would endanger personal safety. In deciding on 
disclosure, they are not allowed to consider the 
interests of named persons or the public. Judges 
may not, in other words, balance values of dis-
closure with values of non-disclosure.

 The Supreme Court did not change this fea-
ture of the law in Charkaoui II. In fact, it said 
almost nothing about the criteria that should 
govern disclosure. All the Court said was:

[C]onfidentiality requirements related to pub-
lic safety and state interests will place limits on 
how this duty [of disclosure] is discharged. In 
short, the judge must filter the evidence he or 
she has verified and determine the limits of the 
access to which the named person will be en-
titled at each step of the process, both during 
the review of the validity of the certificate and 
at the detention review stage.30

Presumably, the Court expected judges to make 
this determination consistently with provi-
sions of the IRPA that require decisions about 
the disclosure of information to be made only 
after judges consider the ministers’ and special 
advocates’ positions on the issue.31 If a judge ul-
timately finds that certain information can be 
safely disclosed, she shall make an order to that 
effect. However, if she finds that the informa-
tion cannot be safely disclosed, named persons 
are not entitled to access this information, no 
matter how pressing their or the public’s interest 
in disclosure may be. However, they are still en-
titled to receive summaries of the information.32 

In the months following Charkaoui II, the 
government, special advocates, and named per-
sons competed to influence the trajectory of 



Constitutional Forum constitutionnel 133

disclosure. Immediately after the Charkaoui II 
decision, Mr. Charkaoui’s counsel and special 
advocates applied to the Federal Court for an 
order requiring the government to disclose di-
rectly to Mr. Charkaoui considerable volumes 
of information. Notwithstanding the ministers’ 
arguments, the reviewing judge, Justice Trem-
blay-Lamer, found that certain evidence could 
be disclosed to Mr. Charkaoui without com-
promising national security or the safety of any 
person. She proceeded to order the ministers to 
disclose this evidence directly to Mr. Charka-
oui and also to provide, during closed hearings, 
original copies of the Canadian Security Intel-
ligence Service’s (CSIS) operational notes per-
taining to this evidence. Justice Tremblay-Lam-
er indicated that she would give Mr. Charkaoui 
summaries of these originals and associated in-
formation, including some details the ministers 
had insisted could not be safely disclosed.33

Unwilling to let any of this information be 
disclosed, the ministers invoked section 83(1)(j) 
of the IRPA to withdraw the disputed evidence. 
The section reads: 

[T]he judge shall not base a decision on in-
formation or other evidence provided by the 
Minister, and shall return it to the Minister, if 
the judge determines that it is not relevant or if 
the Minister withdraws it. 

As a result of this withdrawal of evidence, the 
court lacked the authority to require the dis-
closure of the contested information to Mr. 
Charkaoui, either directly or in summary form. 
The withdrawal of the evidence also meant that 
the ministers did not have sufficient evidence 
to support the reasonableness of the certificate. 
Justice Tremblay-Lamer ruled the security cer-
tificate ultra vires the legislative authority of the 
ministers, since the IRPA provides that no cer-
tificate may be issued without the submission 
to a Federal Court judge of evidence support-
ing the ministers’ allegations.34 The withdrawal 
of any such evidence precludes a meaningful 
review of the reasonableness of the certificate. 
Having found Mr. Charkaoui’s certificate to be 
illegal, Justice Tremblay-Lamer quashed it and 
set him free.35

 Why would the ministers jeopardize the 

validity of the certificate, just to avoid disclosing 
information to security-cleared officials who are 
obligated to maintain its confidentiality? One 
obvious reason is that they hoped to preserve 
the confidentiality of any sensitive information 
that was going to be directly disclosed to Mr. 
Charkaoui. More importantly though, the min-
isters believed that Justice Tremblay-Lamer had 
ordered the disclosure of information on the 
erroneous grounds that Mr. Charkaoui’s and 
the public’s interest in disclosure outweighed 
the government’s interest in secrecy. No for-
mal criteria on this issue had been established 
in or subsequent to Charkaoui II. The ministers 
wanted to force a decision on the reasonableness 
of the certificate, so that they could then submit 
certified questions on the applicable criteria for 
the Federal Court of Appeal’s consideration. 

The ministers’ questions related to the cri-
teria reviewing judges should use when they 
decide whether the disclosure of information 
would be injurious to national security or the 
safety of any person. In particular, they wanted 
to know, first, how judges are to balance the in-
herent tension between their duty to safeguard 
the confidentiality of sensitive information and 
their duty to protect named persons’ right to 
be informed of the case against them through 
the provision of summaries. Second, the minis-
ters wanted to know what consideration should 
be given to the fact that special advocates may 
challenge the relevance, reliability, sufficiency, 
and weight of evidence that is not directly dis-
closed to named persons.36 

A Serious Question of General 
Importance?

 A defining feature of certificate proceed-
ings is that they are to be conducted as “infor-
mally and expeditiously as the circumstances 
and considerations of fairness and natural jus-
tice permit.”37 In order to expedite the certificate 
and detention review process, Parliament chose 
to provide both named persons and the minis-
ters with a limited right of appeal on certificate-
based matters. Section 79 of the IRPA states:

An appeal from the determination [of the rea-
sonableness of a certificate] may be made to 
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the Federal Court of Appeal only if the judge 
certifies that a serious question of general  
importance is involved and states the ques-
tion. However, no appeal may be made from 
an interlocutory decision in the proceeding. 

The Federal Court has in other contexts estab-
lished criteria for deciding what constitutes a 
“serious question of general importance.”38 The 
criteria are: that the question transcend the in-
terests of the parties to that case; that its (non-)
resolution have important consequences for 
outside parties; that it be dispositive of the ap-
peal; and that the question arise from the facts 
of the case. This last criterion has been specified 
to mean that the question must arise “from the 
issues in the case and not from the judge’s rea-
sons.”39 The question, therefore, must be one of 
law or mixed law and fact, and not one of pure 
fact. 

Mr. Charkaoui argued that the ministers’ 
questions failed the section 79 IRPA threshold 
because they were questions of fact that did not 
touch upon issues of “general importance.”40 
Indeed, in Suresh v. Canada (Minister of Citi-
zenship and Immigration)41 the Supreme Court 
found that “the determination of what con-
stitutes a ‘danger to the security of Canada’ is 
highly fact-based.”42 Generally, judges’ conclu-
sions on this matter centre on the nature of the 
evidence presented to them, viewed in proper 
factual context;43 they do not decide the mat-
ter on the basis of abstract legal reasoning. In 
the case at hand, Mr. Charkaoui argued, Justice 
Tremblay-Lamer had simply found that the dis-
closure of certain information would, in fact, 
not be injurious to national security or the safe-
ty of any person. Mr. Charkaoui also took the 
position that the general, legal question of what 
criteria should be used when making these 
types of factual determinations had already 
been sufficiently answered in Charkaoui II. 

Mr. Charkaoui’s special advocates echoed 
these points, arguing that that the reviewing 
judge did not balance the values of secrecy and 
disclosure, but instead “reconciled” them.44 If 
any such balancing had taken place, the special 
advocates conceded, the question would have 
been one of mixed law and fact. Justice Trem-
blay-Lamer had simply ordered the disclosure 

of information that she expressly decided would 
not compromise national security or the safety 
of any person. This was consistent with Charka-
oui II and prior Federal Court jurisprudence.45 
The issue seemed solely to be whether Justice 
Tremblay-Lamer had made a factually correct 
determination, and not whether she had en-
gaged in an improper balancing act. 

Justice Tremblay-Lamer ultimately found 
that the ministers’ questions were not serious 
or of general importance. Rather, the questions 
were part of an attempt to garner a second opin-
ion on whether the disclosure of certain infor-
mation would be injurious to national security 
or the safety of any person.46 If the ministers 
had attained a favourable ruling on this ques-
tion, they would have been able to re-submit the 
withdrawn evidence without Mr. Charkaoui 
having the benefit of expanded disclosure. 

Just the Facts: Federal Court Judges 
on the Question of Disclosure

Can it be said that these were not serious 
questions of general importance? It is fair to 
say that Charkaoui II did not clarify the crite-
ria judges should use in determining whether 
to order the disclosure of information to named 
persons. The Supreme Court left the matter to 
be handled by Federal Court judges applying 
the terms of the IRPA. However, it is also fair 
to say that the terms of the legislation suffice to 
guide reviewing judges in their approach to the 
scope of Charkaoui II disclosure. Again, section 
83(1)(d) of the IRPA states:

[J]udges shall ensure the confidentiality of in-
formation and other evidence provided by the 
Minister if, in the judge’s opinion, its disclo-
sure would be injurious to national security or 
endanger the safety of any person. 

Section 83(1)(e) also clearly states:

[T]hroughout the proceeding, the judge shall 
ensure that the permanent resident or foreign 
national is provided with a summary of infor-
mation and other evidence that enables them 
to be reasonably informed of the case made by 
the Minister in the proceeding but that does 
not include anything that, in the judge’s opin-
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ion, would be injurious to national security or 
endanger the safety of any person if disclosed. 

There is no ambiguity here. Judges are simply 
not authorized to order the disclosure of infor-
mation if they determine that a named person’s 
or the public’s interest in disclosure outweighs 
the government’s interest in secrecy. It is hard 
to imagine the Federal Court of Appeal saying 
otherwise, had the ministers’ questions been 
certified. If Justice Tremblay-Lamer did engage 
in this kind of reasoning when she ordered the 
release of certain information, certainly a re-
determination of the facts would be in order. If 
reviewing judges consistently engaged in this 
kind of reasoning, a serious question of general 
importance might also be raised. Unfortunate-
ly for the ministers, Parliament only included 
a limited right of appeal in Division 9 of the 
IRPA.47 Disagreements with factual determina-
tions or a mere suspicion that an error of law 
has occurred do not form the basis of a right to 
appeal.

On closer inspection, there is little to sug-
gest that reviewing judges have consistently ap-
plied faulty criteria in determining the scope of 
Charkaoui II disclosure. Post-Charkaoui II ju-
risprudence certainly demonstrates an expan-
sive ministerial obligation to disclose sensitive 
information to reviewing judges and special 
advocates - quite correctly, given the Supreme 
Court’s ruling to this effect. In the fall of 2008, 
for instance, the Federal Court required CSIS 
and the ministers to “file all information and 
intelligence related to Mohamed Harkat includ-
ing but not limited to drafts, diagrams, record-
ings and photographs in CSIS’ possession or 
holdings.”48 The government complied, disclos-
ing approximately 2,000 documents (contain-
ing at least 8,000 pages) to the court and to Mr. 
Harkat’s special advocates.49 The government’s 
compliance was to be expected, as the Federal 
Court’s order followed the Supreme Court’s rul-
ing that the government is obligated to disclose 
to courts and special advocates “all information 
in its possession regarding persons named in a 
certificate.”50

Still, the precise scope of Charkaoui II dis-
closure is hotly contested in court. In the case 
of Mr. Harkat, the government redacted signifi-

cant portions of the documents it was ordered 
to disclose to Mr. Harkat’s special advocates, 
based on its assessment of relevance as well as 
privilege.51 In March 2009, the Federal Court 
lifted most of the redactions in 67 contested 
documents, after it found that disclosing this 
information to special advocates would not be 
injurious to national security or endanger the 
safety of any person.52 

At the opposite end of the spectrum, the 
Federal Court has refused to fully apply crimi-
nal law principles in Charkaoui II disclosure 
proceedings. In the criminal context, the gov-
ernment generally must disclose to the accused 
any and all information in its possession that is 
relevant to the defence. This comparatively low 
threshold of relevance is premised on the prin-
ciple that the accused’s right to a fair hearing re-
quires the opportunity to make full answer and 
defence to charges against him. Although the 
Supreme Court expressly identified this princi-
ple in Charkaoui I and II, reviewing judges have 
interpreted Charkaoui II as entitling special ad-
vocates only to such information as is “neces-
sary to examine and verify the accuracy of the 
information submitted” to court.53 

Generally speaking, when reviewing judges 
have expressly applied criminal law principles, 
they have done so in order to narrow the scope 
of Charkaoui II disclosure. In one of the Harkat 
proceedings, the Federal Court denied special 
advocates’ request for access to the employment 
records of a former CSIS officer who had testified 
against Mr. Harkat. Relying on R. v. O’Connor,54 
special advocates had argued that these records 
were likely to be relevant to the proceeding and, 
since they were obligated to maintain the con-
fidentiality of any disclosed information, third 
parties in possession of this information had no 
reasonable expectation of privacy.55 The minis-
ters responded that Charkaoui II renders crimi-
nal law principles applicable to certificate pro-
ceedings and that relevant common-law rules 
of privilege therefore also apply. The Federal 
Court agreed with the ministers, holding that 
the employment records were not necessary to 
verify the accuracy of available evidence.56

In a similar motion, special advocates for 
Mr. Harkat sought an order compelling the 
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ministers to produce for cross-examination co-
vert human intelligence sources that had pro-
vided information about Mr. Harkat to CSIS.57 
The special advocates argued that cross-exam-
ination was necessary to test the credibility of 
the information and to corroborate elements of 
Mr. Harkat’s testimony. Invoking the Supreme 
Court’s ruling that criminal law principles are 
applicable to both certificate proceedings and 
civilian intelligence activities, the ministers re-
sponded that police informer privilege, a rec-
ognized exemption from the duty to disclose 
in criminal proceedings,58 is applicable to cer-
tificate proceedings and to sources recruited by 
civilian intelligence agencies. The Federal Court 
recognized the merit of both sides, ruling that 
disclosure of a covert human intelligence source 
requires proof that disclosure is necessary to 
“prevent a flagrant denial of procedural fair-
ness which would bring the administration of 
justice into disrepute.”59 It further held that the 
fact that certificate proceedings are closed does 
not, by itself, override common-law privilege or 
the policy on which it is based.60 This judgment 
highlights how criminal law principles can be 
effectively used to limit the government’s obli-
gation to disclose.

Conclusion: The Constitutional 
Dimensions of Disclosure

 The concept of balance structures much of 
our thinking about the human-rights dimen-
sions of national security law and policy. Leg-
islators, lawyers, judges, academics, and the 
public may have different conceptions of the 
proper balance between national security and 
human rights, but all agree that the concept 
itself should help frame the debate. Indeed, at 
an abstract level, the nature and rhetorical use 
of the concept of national security presupposes 
a balance between the preservation of existing 
governmental institutions and respect for rights 
and the rule of law. This is because in Canada, 
the protection of national security is inseparable 
from the protection of institutions of democrat-
ic governance. One cannot speak meaningfully 
about national security without engaging with 
conceptions of balance and proportionality.

On another level, balance refers also to the 
checks and balances characteristic of our con-
stitutional order. Among these are the imper-
fect ways in which we have separated the func-
tions of the legislatures, the executive, and the 
judiciary. The executive has been the dominant 
branch in structuring our national security law 
and policy, until recently without meaningful 
parliamentary and judicial review. Led by the 
Supreme Court, the judiciary has begun to reas-
sert balance, reviewing law, policy, and associ-
ated practices for consistency with core consti-
tutional values. This movement has been echoed 
in some measure by the work of parliamentary 
committees and in the government’s legislative 
response to judicial rulings and international 
criticisms.61 We are beginning to see the reas-
sertion of balance, a move towards parity in the 
influence exerted by our three branches of gov-
ernment in the national security field. 

Re Charkaoui affords us a glimpse of this 
process at work, and it also reveals the anxiet-
ies that accompany shifts in balances of power. 
Given the indelible influence of the notion of 
balance on our thinking, it comes as no sur-
prise that a particular kind of balance should 
have been the central issue of the case. Howev-
er, the philosophical, political, and ideological 
contours of this larger debate find no expres-
sion in the legal issues at hand. Contrary to the 
government’s claims, reviewing judges have not 
generally (or, on the evidence, singularly) ex-
ceeded their authority by balancing the value 
of national security with concern for improper 
or invalid counter-values. They have restricted 
their determinations about issues of disclosure 
to criteria that are explicit in legislation and 
were illuminated by Charkaoui II.

Given the Federal Court’s historic reluctance 
to infuse criminal law principles into certificate 
proceedings, the government may be surprised 
at how quickly and forcefully the tides have 
changed. The executive branch certainly needs 
to adapt to a different, less hospitable climate. 
However, there are no constitutional grounds 
for challenging the current trajectory of judicial 
decision-making on the scope of Charkaoui II 
disclosure. The balance that emerges from the 
recent spate of security certificate cases is, if 
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anything, an overdue endorsement of core val-
ues of Canadian constitutionalism.
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