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OLDMAN AND ENVIRONMENTAL IMPACT ASSESSMENT:
AN INVITATION FOR COOPERATIVE FEDERALISM

Steven A. Kennett

INTRODUCTION

This paper describes, from a constitutional
perspective, the implications for environmental impact
assessment (EIA) of the Supreme Court of Canada’'s
decision in O/dman." In particular, O/dman indicates that
both levels of government will frequently have jurisdiction
to conduct ElAs of environmentally significant projects.
If they choose to exercise their respective authority,
coordination is necessary to avoid regulatory duplication
and reduce the risk of intergovernmental conflict. While
governments were already moving in the direction of
greater coordination in EIA,2 O/dman should provide
additional impetus.

The paper begins withra brief overview of the O/dman
litigation. Three elements of the judgement relevant to
shared jurisdiction over EIA are then discussed. First, the
Court took an expansive view of the "environment” and
of the role for EIA. Second, it rejected arguments, based
on Crown and interjurisdictional immunity, which could
have limited federal EIA authority regarding the Oldman
Dam. Third, the Court’s constitutional analysis of
environmental management and EIA suggests multiple
points of regulatory leverage for both levels of
government. The constitutional limitation on EIA is then
discussed. In the final section, O/dman is related to the
general problem of environmental management in a
federal system. '

OVERVIEW OF THE CASE

The O/dman litigation resulted from the Government
of Alberta’s decision to construct an irrigation dam on the
Oldman River. One of the strategies pursued by
opponents of the dam was to request a federal EIA. The
province, which had conducted its own environmental
review of the project, opposed federal intervention and
the federal government had refused to apply the
Environmental Assessment Review Process Guidelines
Order’ under its fisheries jurisdiction, stating that
potential problems were being addressed and that "long-
standing administrative arrangements ... are in place for
the managément of fisheries in Alberta.”® In addition, the
federal Minister of Transport granted approval for the
dam under 5.5 of the Navigable Waters Protection Act®
without conducting an EIA. Itis an irony of O/dman that
the case, which would be hailed by environmentalists as
a strong affirmation of federal jurisdiction,® was initiated

to force an unwilling federal government to evaluate the
environmental effects of the dam.

The Friends of the Oldman River Society brought an
application for an order in the nature of certiorari to
quash the federal approval of the dam and an order in the
nature of mandamus requiring the Ministers of Transport
and Fisheries and Oceans to conduct an EIA. Jerome
A.C.J. of the Federal Court Trial Division dismissed the
application, finding the Guidelines Order to be
inapplicable and exercising judicial discretion not to grant
relief on the grounds of delay and unnecessary
duplication if a federal EIA were ordered.” This decision
was reversed on appeal.® Stone J.A. of the Federal
Court: of Appeal held that the Guidelines Order was
triggered by the decision-making authority of both
ministers and was mandatory. In addition, he overturned
the trial judge on the exercise of discretion. Leave to
appeal was granted by the Supreme Court of Canada.

The Supreme Court addressed five issues: (1) the
statutory validity of the Guidelines Order; (2) its
applicability to the Oldman Dam (the proponent of which
was the Crown in right of Alberta); (3) whether the
Guidelines Order was mandatory; (4) the interference
with the trial judge’s discretion; and (5) whether the
breadth of the Guidelines Order offended s.92 of the
Constitution Act, 1867.2 La Forest J. wrote for the eight
justice majority, upholding the federal EIA process.
Stevenson J. dissented on two issues (Crown immunity
and the exercise of discretion) and on the costs award.

On the first issue, the Court held that the Guidelines
Order was validly enacted under the Department of the
Environment Act'' and was consistent with other
statutory authority regarding the dam because it simply
created a "superadded” duty to review environmental
effects.’> Second, the Court held that the licensing
requirement under the Navigable Waters Protection Act
gave rise to an "affirmative regulatory duty” on the part
of the Minister of Transport, making that Minister an
"initiating department” and triggering the federal EIA
requirement for the dam.'® In addition, the Navigable
Waters Protection Act was found to be binding on the
Crown in right of Alberta.' The Court held, however,
that the Fisheries Act'® does not create a regulatory
scheme triggering the Guidelines Order.'® Third, the
Guidelines Order was held to be a mandatory regulatory
scheme enacted as subordinate legislation.'” Fourth, the
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interference with the trial judge’s discretion was justified
since he failed to weigh adequately the sustained legal
effort to challenge the project and the absence of
prejudice to Alberta resuiting from any delay in bringing
the application.’® Finally, the Court held that the
Guidelines Order is constitutionally valid as a means of
facilitating decision-making (under the particular heads of
federal power related to the dam) and asa procedural or
organizational device governing the internal operations of
the Government of Canada {under the "peace, order and
good government™ power)."®

At several points in the judgement, La Forest J.
emphasised the broad scope of environmental
management and EIA, refused to insulate the Oldman
Dam from federal authority and noted the constitutional
basis for both federal and provincial roles in
environmental management. These elements, reviewed
in the following three sections, establish overlapping
federal and provincial responsibility for EIA as a central
feature of environmental decision-making in Canada.

THE EXPANSIVE VIEW OF 'ENVIRONMENT’
AND EIA

The first element of O/dman relevant to shared
jurisdiction over EIA is the Court’s expansive view of
both the environment as a subject matter of government
activity and of the role of EIA in decision-making. While
this reasoning is not, strictly speaking, constitutional, it
lays the groundwork for extensive jurisdictional overlap
in the EIA of environmentally significant projects.

La Forest J.’s interpretation of the scope of the
Minister’'s duties under the Department of the
Environment Act emphasises the broad ambit of authority
regarding environmental quality. He states:

| cannot accept that the concept of environmental
quality is confined to the biophysical environment
alone; such an interpretation is unduly myopic and
contrary to the generally held view that the
"environment” is a diffuse subject matter ... Surely
the potential consequences for a community’'s
livelihood, health and other social matters from
environmental change are integral to decision-making
on matters affecting environmental quality, subject,
of course, to the constitutional imperatives....%°

At another point, La Forest J. remarks that "the
environment is comprised of all that is around us and as
such must be a part of what actuates many decisions of
any moment.”"?' This broad view of environmental
quality suggests that ElAs have a role in a wide variety of
contexts and may be far-reaching in their scope.

The potential ubiquity of the EIA process is also
suggested by La Forest J.’s statement that EJA is "a
planning tool that is now generally regarded as an
integral component of sound decision-making.... In short,
environmental impact assessment is simply descriptive of
a process of decision-making."?? It is thus clear that EIA
— the evaluation of activities in terms of their
consequences for environmental quality — may be an
adjunct of virtually all government decision making.

THE REJECTION OF CROWN AND
INTERJURISDICTIONAL IMMUNITY

The second element of O/dman relevant to shared EIA
jurisdiction is the Court’s rejection of arguments, based
on Crown and interjurisdictional immunity, that the dam
should be insulated from federal authority. - The first
argument was that the Navigable Waters Protection Act,
which triggered the Guidelines Order, was inapplicable to
the Crown in right of Alberta. The issue arose because
the Act does not explicitly bind the Crown. La Forest
J.’s conclusion that the Crown in right of Alberta is
bound by necessary implication is based in large part on
his discussion of the /nterpretation Act®*® and the common
law right of navigation. His discussion also contains
reasoning which is relevant to environmental regulation
in general. Noting that navigation systems may be
integral to interprovincial transportation networks which
are vital for international trade and commerce, La Forest
J. states that:

The regulation of navigable waters must be viewed
functionally as an integrated whole, and when so
viewed it would result in an absurdity if the Crown in
right of a province were left to obstruct navigation
with impunity at one point along a navigational
system, while Parliament assiduously worked to
preserve its navigability at another point.?*

The need for an integrated approach, a common
feature of environmental management, supported the
application of federal legislation to the Crown in right of
a province even absent explicit terms binding the
province.

The second argument addressed by La Forest J. is
that the Oldman Dam is "a 'provincial project’ or an
undertaking ‘primarily subject to provincial regulation.’"2®
Following Dickson C.J. in Alberta Government
Telephones,?® La Forest J. rejects the "erroneous
principle that there exists a general doctrine of
interjurisdictional immunity to shield provincial works or
undertakings from otherwise valid federal legislation."?’

The Supreme Court of Canada thus indicates its
unwillingness to recognize a privileged provincial position
with respect to environmental management. While the
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provinces may, by virtue of their proprietary rights?® and
broad legislative powers,?® exercise the preponderance of
environmental jurisdiction in Canada, federal authority
over - environmental matters has equal constitutional
legitimacy and is unlikely to be restricted by claims of
provincial immunity.

THE BASIS AND EXTENT OF ENVIRONMENTAL
JURISDICTION

The third element of O/dman relevant to authority
regarding EIA is the Court’s analysis of environmental
jurisdiction. La Farest J. explains the constitutional
implications of his broad view of the environment as
follows:

| agree that the Constitution Act, 17867 has not
assigned the matter of "environment” su/i generis to
either the provinces or Parliament. The environment,
as understood in its generic sense, encompasses the
physical, economic and social environment touching
several of the heads of power assigned to the
respective levels of government.*

He also states that, in constitutional terms, EIA has an
"auxiliary nature"™®’
of power. There is no separate constitutional jurisdiction
with respect to EIA; rather, authority to require an EIA
exists whenever governments exercise jurisdiction.

La Forest J.’s approach is to examine the catalogue
of powers in the Constitution Act, 1867 in terms of their
use to address environmental issues.?? Since provincial
jurisdiction was not at issue in ‘Ofdman, his focus is
federal powers. Two illustrations of federal
environmental jurisdiction are discussed. The first is
based on federal jurisdiction over an area of activity. In
the second example, environmental jurisdiction arises
from the effects of an activity on an area of federal
authority.

La Forest's first example arises from federal authority
over interprovincial railways.®® On this basis, the federal
government has broad latitude for environmental
regulation including both "biophysical environmental
concerns” and "the national and local socio-economic
ramifications”™ of decisions regarding these railways.*

The second example is
"navigation and shipping” power® to regulate
"biophysical environmental concerns that affect
navigation."*® La Forest J. cites ss.21 and 22 of the
Navigable Waters Protection Act, which prohibit the
deposit-of substances liable to interfere with navigation
into navigable waters. Legislation of this type, he notes,
must have -a clear nexus with the head of power relied
on. This analysis is supported by the Fowler’’ and

jurisdiction under the

in that it is dependent on other heads .

Northwest Falling®® cases concerning anti-pollution
sections of the Fisheries Act. In Fowler, a general
pollution prohibition was struck down on the grounds
that a link with harm to fisheries was not established. In
contrast, Northwest Falling upheld a section prohibiting
the deposit of deleterious substances (defined as being
harmful to fish, fish habitat or to the human use of fish)
where they might enter waters frequented by fish.

Environmental jurisdiction, then, may be based on
constitutional authority over activities or on authority to
regulate the environmental effects of activities for areas
of jurisdiction. As a result, projects like the Oidman
Dam, which have ‘significant consequences for
environmental quality, likely will affect both federal and
provincial heads of power. La Forest states:

What is important is to determine whether either
level of government may legislate. One may legislate
in regard to provincial aspects, the other federal
aspects. Although local projects will generally fall
within provincial responsibility, federal participation
will be required if the project impinges on an area of
federal jurisdiction as is the case here.*®

Federal jurisdiction in O/dman arose from the effects of
the dam on navigation, fisheries, and Indians and lands
reserved for Indians. Since jurisdiction over the dam is
shared, both levels of government are competent to
undertake ElAs in the exercise of their respective
regulatory authority.

THE CONSTITUTIONAL LIMITATION ON EIA

Although projects having consequences for both
federal and provincial jurisdiction may be subject to EIA
by both levels of government, the scope of these ElAs is
not necessarily coextensive. La Forest J. recognizes the
risk that EIA might serve "as a constitutional Trojan horse
enabling the federal government, on the pretext of some
narrow ground of federal jurisdiction, to conduct a far-
ranging inquiry into matters that are exclusively within
provincial jurisdiction.™® His response is that the
Guidelines Order restricts EIA panels to examining only
"matters directly related to the areas of federal
responsibility affected.”™' Consequently, it cannot be
used as a "colourable device” to extend federal control to
aspects of the project unrelated to federal heads of
power.*? Since federal jurisdiction over the dam relates
to the project’'s effects on fisheries, navigation, and
indians and land reserved for Indians, O/dman suggests
that a federal EIA must be limited to evaluating these
areas of concern.

This restriction on the scope of EIA makes
constitutional sense, but raises two practical problems.
First, there remains a risk of duplication, delay and
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intergovernmental conflict if two separate ElAs of a
single project are required. Evaluating a project’s
consequences for fisheries, for example, will involve
many of the same considerations of a general assessment
of the its effects on water flow and quality, issues likely
to be addressed in a provincial EIA. Second, there is a
certain contradiction between the policy rationale for EIA
and the constitutional restriction. EIA is promoted as a
holistic process for reviewing and weighing the
environmental effects (and the options for their
mitigation) of entire projects. Can this objective be
achieved if EIA is restricted to an examination of only a
few consequences, or only part of a project?

CONCLUSION

The O/dman decision suggests that jurisdiction to
require an EIA of environmentally significant projects
frequently will be shared. The broad definitions of
"environment” and of the role of EIA, the rejection of
provincial arguments based on Crown or
interjurisdictional immunity and the basing of
environmental jurisdiction on the activities regulated (e.g.
interprovincial railways) or the effects of activities on
areas of jurisdiction (e.g. effects on navigation) give both
levels of government ample grounds for environmental
regulation. The constitutional limitation on EIA leaves
room for considerable overlap in practice.

Ol/ldman illustrates a general tension between
environmental management and federalism.*®*  Since
virtually all decision-making raises environmental issues,
the decentralization that characterizes Canadian
federalism means that both levels of government will be
engaged in environmental management. This inevitable
fragmentation of authority, however, brings with it
certain risks. Regulatory duplication. or conflict may
result and the integrated approach to environmental
issues, necessary to take account of interrelationships
within ecosystems, is made more difficult. These
problems are illustrated by shared jurisdiction to conduct
ElAs of a project like the Oldman Dam. Dividing EIA
responsibility on constitutional lines raises the possibility
of duplication and the risk that a restricted EIA (in this
case federal) will provide an inadequate basis for
decision-making.

As is frequently the case in Canadian federalism, the
solution is likely to be political rather than constitutional.
By confirming that both levels of government have solid
constitutional grounds for involvement in EIA, the.
Supreme Court of Canada is effectively inviting
governments to work out a cooperative approach.

.Overlapping authority should be acknowledged and a

coherent and effective structure for joint EIA should be
put in place.

STEVEN A. KENNETT, Research Associate, Canadian
Institute of Resources Law, The University of Calgary.
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LIVING TREE?

Allan C. Hutchinson

One of the most popular metaphors in constitutional
law is "the living tree”. Originally coined by Lord Sankey
to justify a large and liberal interpretation of the British
North America Act, it has become commonplace to read
that, with the Charter, Canada "planted a living tree
capable of growth and expansion within its natural
limits".” On the tenth anniversary of its ceremonial
planting, it is instructive and revealing to take stock of
how the Charter tree has grown and what fruit it has
borne.

To begin with, it bears repeating what many are
prone to forget — that the Charter was planted.
Contrary to developing folklore, the Charter was not a
naturally germinating shoot in indigenous soil. It was the
product of ideological haggling and institutional seed-
trading. A deeply undemocratic process, the
constitutional circus of 1980 to 1982 was an exercise in
high politics and another occasion for the continuing
power play between Ottawa and the provinces. Indeed,
while planting the Charter tree, the founding fathers of
Canada’s new constitutionalism also sowed the seeds of
contemporary discontent that sprouted at Meech Lake
and its aftermath.

Transplanted and spliced together from other cultures
by a brood of contending politicians, its origins are as
distinctly political as its continuing cultivation is politically
distinctive. Yet the Charter's planting is mistakenly
thought of in lyrical and mystical terms as a romantic
moment of national self-definition. The Charter sapling
has already become a national treasure, emblem and
monument — the constitutional equivalent of the fabled
maple.

in the exclusive care of its judicial custodians, the
Charter has blossomed and bloomed ever stronger each
season. After some initial hesitation, this privileged
group of enthusiasts has warmed to its national
undertaking and actively nurtured the Charter’s expansive
growth. The Supreme Court of Canada has become a
markedly public law forum and constitutional matters
now dominate its docket. In the first few years of the
Charter, the courts upheld Charter claims and struck
down laws with relative abandon. Settling in to a more
measured pace, the Supreme Court began to worry about
its own competence to take such an active posture once
it grasped the importance of its invigorated role in
Canadian politics. Coincidentally, this stutter of
confidence and concern about its lack of expert
knowledge only occurred when the Court had to deal

with requests by unions and workers to enter the Charter
arboretum. But more about this later.?

The major force of the "living tree” metaphor is, of
course, directed at the process of constitutional
interpretation. And it is in that context that Charter
judges have invoked its arboreal assistance and authority.
Despite bold statements by the present Chief Justice that
"adjudication under the Charter must be approached free
of any lingering doubts as to its legitimacy,"® the judges
remain deeply (and rightly) troubled by the exact scope
and terms of their mandate to affect the constitutional
review of legislation. Mindful that the line between law
and politics is increasingly more imagined than real, they
have taken refuge under the convenient and capacious
shelter of the Charter’'s living tree. Although at times
reluctant, the judges have become, with the urging of a
sophisticated and ambitious legal corps, the new
aristocrats of Canadian culture.

At an early stage, the courts decided it was time to
thaw the "frozen rights” approach that was popular
under the discredited Bill of Rights. The Charter was not
to represent and hold in place those rights recognized and
declared to exist at its enactment in 1982.% Instead, the
courts used this interpretive run-off to water the Charter
shrub and to feed its future growth. What might have
been a legal performance of ice-sculpting turned into a
judicial exercise in constitutional gardening. Under the
green-fingered encouragement of Bud Estey and Tony
Lamer, it was emphasized how care must be taken not to
"stunt the growth of the law and hence the community
it serves”.® As Brian Dickson put it, the Charter "must,
therefore, be capable of growth and development over
time to meet new social, political and historical realities
often unimagined by its framers."®

In carrying through on this horticultural undertaking,
the Supreme Court emphasized at an early stage that, if
they are to produce a truly organic stand of
jurisprudence, they must not be hampered by the original
intentions of the Charter's foresters. To allow for growth
and adjustment, the Charter must not be held hpstage to
the design and ambitions of those who supervised its
planting.” However, in typical fashion, the Supreme
Court has been less than consistent in its commitment to
this approach. When the Charter tree threatens to
become unruly and grows in unanticipated or undesired
directions, judges have been quick to invoke the superior
authority of the original political foresters to warrant the
odd bough being lopped off or the occasional branch




98

CONSTITUTIONAL FORUM

trimmed. Aagain, this technique curiously has been relied
upon when the Charter challenge has come from one of
the under-privileged groups in society, mainly working
people and women.®

In cultivating the Charter tree, judges have disagreed
strongly over the tools to be used and the horticultural
philosophy to be embraced. Among those gardeners who
have been elevated to the highest garden shed on
Canadian grounds, LaForest and Wilson represent the
most marked and opposing styles. The former takes a
more hands-off approach. Apart from an occasional act
of tree surgery, LaForest’s philosophy is to rest content
with letting democratic nature take its course: "in the
absence of unreasonableness or discrimination, courts are
simply not in a position to substitute their judgment for
that of the Legislature.”® The latter has a more
interventionist, hands-on style of constitutional
gardening. For Wilson, the challenge is to keep a strict
check on the Charter tree’s growth so that its cut and
appearance comport with a very definite view of what a
Charter tree should look like: "the rights guaranteed in
the Charter erect around each individual, metaphorically
speaking, an invisible fence over which the state will not
be allowed to trespass. The role of the court is to map
out, piece by piece, the parameters of the fence.”™

Although the Court began with a fairly shared vision
of its borticultural responsibilities and the pruning
techniques to be used, it soon became apparent that
there was considerable disagreement among the eclectic
ensemble. Whereas thirteen of the first fifteen decisions
were unanimous, there were dissents in sixteen of the
next thirty-two. Moreover, it now seems that no
Supreme Court decision can be handed down without at
least one and sometimes as many as four dissents. This
lack of unanimity, while not conclusive, does little to
resist the broadening chorus of criticism that the work of
the court is ideological in nature and operation.

Accordingly, instructed and informed by only their
amateur gardening skills, the judges have become
political topiarists and have shaped the Charter much to
their own preferences.'' As such, the Charter’s growth
and expansion has come to look naturally conservative,
favouring established interests and traditional values over
more progressive positions. With a bunch of judicial
gardeners that are drawn exclusively from the ranks of
the middle-class and middle-aged, this should come as
little surprise. This is perhaps best illustrated by the
double-limbed, means/ends interpretation of s. 1 which
gives heavily presumptive weight to a retention of the
status quo.'?

The Charter tree was planted with the proclaimed
intention of providing constitutional shelter and civic

nourishment to ordinary Canadians. In this it has surely
failed. While the courts have opened themselves up for
constitutional challenges through a liberalization of the
rules of standing and non-party intervention, the price of
admission remains outrageously high. Estimates range
between $100,000 and $300,000 to take a case all the
way to the Supreme Court of Canada. With its dazzlingly
colourful and seductively scented foliage, it has proved
to be more an ornamental shrub for the bulk of Canadian
citizens. It tickles the aesthetic fancy, but does little to

‘satisfy more substantive cravings.

Whether one agrees or disagrees with his mission,

Joe Borowski's ten-year odyssey through the courts is a

travesty of any kind of democratic. process. Having first
filed his case in September 1978, it took three years,
$150,000 and a visit to the Supreme Court to establish
that he had standing to bring his constitutional challenge.
In October 1988, after two more trials, seven years and
another $200,000, Borowski was back in the Supreme
Court only to be told that his case was moot because of
the recent decision in Morgentaler. At the very least,
Borowski was entitled to a more conclusive and more
expeditious decision on the validity of his constitutional
challenge. In such circumstances, constitutional
gardening becomes an indulgence that no sane society
should endure or encourage. There are more nourishing
and constructive pursuits to be fostered.

Confined to a rather elite arboretum, it is the .
corporate sector that has gained the most access to the
Charter tree. Able to influence and reinforce the. judges’
horticultural instincts, corporations and their members
have procured a constitutional crop that is to their liking.
They have persuaded the courts to recognize their rights
to free speech, religion, equality, to be tried within a
reasonable time and to be free from unreasonable search
and seizure. It is a bumper crop and must have
surpassed even the most optimistic expectations of the
corporate establishment.

In contrast, waorkers and other ordinary Canadians
have been hard pressed to catch sight of, let alone
benefit from, the Charter’s reputed bounty. Efforts by
the unions to secure a reasonable share of the Charter’s
fruit in the form of a right to strike or bargain collectively
have been biluntly and unsympathetically rebuffed. So
bleak is the situation that, as a face-saving manoeuvre, -
some union lawyers are minded to pass off as victories
those decisions that simply leave in place benefits that
took long years of political struggle to obtain.'?
Furthermore, by way of adding insult to injury, the
Supreme Court has refused to grant rights to unions
because they are not fundamental and are not expressed
dimensions in the Charter. Remembering the economic
raison d’étre of corporations and that corporations are
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nowhere mentioned in the Charter, Le Dain’s conclusions
are perverse:

Since trade unions are not one of the groups
specifically mentioned by the Charter, and they are
overwhelmingly, though not exclusively, concerned
with the economic interests, it would run counter to
the overall structure and approach of the Charter to

accord by implication special constitutional rights to

trade unions.'*

Indeed, the Charter’s fruit has a delicate blush, is
easily bruised and appeals to an acquired taste. While
there has been the occasional produce for more general
consumption of benefit, its choice berries only satisfy the
palates of the privileged few. Costly to reap, it has not
been the substantial and sustaining harvest that was
promised or hoped for. Forinstance, equality rights have
been effectively ambushed and held hostage by the more
privileged sectors of society. The provision has been
used to deal with charges such as drunk driving and the
manufacture of pop cans. In the first three years after its
planting, there were approximately 600 court decisions
under the equality provisions and 44 or 7% of these
involved sexual equality. Most alarmingly, only 7 of the
44 cases were initiated by or on behalf of women; the
other 37 decisions were based on claims by men.'®

Perhaps the most serious problem with this
constitutional conifer is that the maintenance of its
luxuriant growth seems to have become almost an end in
itself. Casting a large shadow over the body politic, the
Charter has insatiable organic needs. It requires constant
and expensive attention, stymies the cultivation of other
promising popular saplings and, most worryingly, sucks
the political soil dry of its vital democratic spirit. This is
particularly true of the failure by embattled and
pusillanimous politicians to exercise their power to
override the Charter under s. 33.

A topical illustration of the Charter tree’s deleterious
effect on other Canadian political fauna is the
government’s unwillingness to place spending limits on
any referendum campaign. Taking the government at its
word {a dangerous course), it defended its decision on
the basis that such limits would be vulnerable to
successful challenge under the Charter. As the purpose
of spending limits is to ensure that democratic decision-
making does not become hostage to the interests and
views of the wealthy, the effect of the Charter has been
to handcuff efforts to retain the semblance of democratic
legitimacy that exists in vCanadi'an politics. Wealthy
individuals and corporations can use the broad reach of
the Charter to shelter them from the refreshing rains of
participatory democracy. Rather than be a democratic
haven from a world of unequal wealth and power for the
least advantaged, the Chart/er tree has become an elitist

hideaway for the'privileged sectors of society who seek
to evade the egalitarian instincts of a democratic polity.

While it is too late to nip this constitutional scion in
the bud, it is not too soon to prune the Charter tree to
more modest proportions. The judicial gardeners can
best fulfil their democratic mandate by engaging in such
a worthy project. Reduced to a less prominent position
on the Canadian political landscape, the Charter tree
might have a useful and limited role to play. Small is not
only ecologically beautiful, but is also constitutionally
sound.

ALLAN C. HUTCHINSON, Osgoode Hall Law School, York
University, Toronto.
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Canadian Council of Churches v. The Queen
PUBLIC INTEREST STANDING TAKES A BACK SEAT

June Ross

In Canadian Council of Churches v. The Queen,® the
Supreme Court of Canada altered its previous course of
expanding the scope of public interest standing to sue.
While the Court did not overrule its previous decisions, its
application of the test of public interest standing is
restrictive and discouraging to the public interest litigant.
Despite the ever increasing importance of Charter
litigation in the development of social policy, for the first
time in this series of decisions, the Court denied standing
to the public interest litigant.

THE PREVIOUS STANDING DECISIONS

Before considering the case in detail, a brief summary
of the Supreme Court’'s prior rulings may be of
assistance. Traditionally litigants obtained standing only
if involved in a suit to protect personal or property rights
immediately threatened. This requirement was largely
done away with in the constitutional context by the
"trilogy™ which established the parameters for a
discretionary grant of public interest ' standing.?
Subsequently the same approach was applied in the
administrative law context in Minister of Finance of
Canada v. Finlay.®

The first of the trilogy was Thorson v. Canada
(Attorney General).* Thorson, as a taxpayer suing in a
class action, challenged the constitutionality of the
Official Languages Act and the expenditure of funds to
implement it. Public interest standing was granted
because the claim raised a justiciable issue that would
not otherwise be subject to judicial review, as the statute
was declaratory rather than regulatory and the Attorney
General had declined to commence or agree to
proceedings. Thorson also dealt with the rationale
offered in support of the requirement of standing, that
"grave inconvenience”, in other words a flood of
lawsuits, would accompany a relaxation of this
requirement. Laskin J. (as he then was), for the majority,
doubted that such a flood would occur and indicated that
the courts possess adequate tools to deal with any
problems by staying proceedings or imposing costs.

In the second case, Nova Scotia Board of Censors v.
McNeil,® a newspaper editor concerned about the wide
powers of the Nova Scotia Board of Censors, and
particularly about its decision to prohibit the exhibition of
the film "Last Tango in Paris”, launched a constitutional
challenge of the Theatres and Amusements Act. While
this was a regulatory statute, the regulated theatre
owners had had not seen fit to ‘challenge it, and the

statute also affected members of the public in that it
limited the films they might view. The only way to bring
this interest before the courts was through a grant of
public interest standing.

The third case in the trilogy was Minister of Justice
of Canada v. Borowski,® a challenge under the Canadian
Bill of Rights to the abortion provisions of the Criminal
Code of Canada . Martland J. for the majority held that
Borowski, a well-known "right to life" advocate with a
history of involvement in the issue, had standing to
enforce the alleged rights of foetuses under the Bi// of
Rights. The provisions of the Code challenged in the
action were exculpatory and thus unlikely to be directly
raised in criminal proceedings pertaining to those directly
regulated {doctors, hospitals, pregnant women). Others
directly affected (foetuses or, arguably, husbands) could
not challenge the legislation given practical or time
constraints. Summarizing the requirements of public
interest standing which he found. to have been met,
Martland J. held that a plaintiff must demonstrate:

1. "a serious issue”;

2. "that he is affected by it directly or that he has a
genuine interest as a citizen” in the issue; and

3. "that there is no other reasonable and effective
manner in which the issue may be brought before the
Court.™”

Laskin C.J.C., dissenting in this case, wrote a
judgment that forecast the approach of the Supreme
Court in Canadian Council of Churches v. Canada. He
described an additional rationale for the requirement of
standing: a desire to confine the courts, generally
speaking, to a dispute-resolving role, and to avoid dealing
with questions that are not sufficiently precise forjudicial
determination. He would have denied standing on the
ground the legislation generally was likely to be
challenged in criminal proceedings, and the exculpatory
provisions specifically could be challenged by persons
directly affected. Even if such proceedings were not to
be completed prior to abortion or birth, the existence of
directly affected persons would nonetheless give
"concreteness” to the case.®

The discretionary approach to public interest standing
was applied in an administrative law context in Minister
of Finance of Canada v. Finlay.® This was a challenge by
a recipient of provincial social assistance to the legality
of federal transfers to Manitoba under the Canada
Assistance Plan. It was argued that the Manitoba Socia/
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Allowances Act did not comply with conditions of federal
cost-sharing payments provided by the Plan.

Le Dain J. for the Court held that the policy
.considerations which justify the discretionary grant of
public interest standing to challenge the constitutional
limits of legislative authority, also apply to challenges
relating to the statutory limits of administrative authority.
He summarized concerns underlying the expansion of
public interest standing and linked them to specific
requirements of public interest standing which operated
to meet the particular concerns. Two concerns were
"the allocation of scarce judicial resources and the need
to screen out the mere busybody."'® These were linked
to the first two requirements, referred to in Borowski/, of
a serious issue and a genuine interest in the issue.
Another concern was that "in the determination of issues
the courts should have the benefit of the contending
points of view of the persans most directly affected by
them.”'' This was met by the third requirement that
there be no other reasonable and effective manner in
which the issue might be litigated.

THE LOWER COURT DECISIONS

This brings us to The Canadian Council of Churches
v. The Queen. The Canadian Council of Churches (the
"Council™) is a federal corporation that represents the
interests of a group of member churches. It coordinates
church work relating to the protection and resettlement
of refugees, and comments on the development of
refugee policy and procedures.

A large number of amendments to the /mmigration
Act, 1976'% dealing with the processing of refugee
claims came into effect on January 1, 1989. The
Council commenced the subject action immediately,
challenging 81 provisions of the amended Act.

Rouleau J. in the Federal Court, Trial Division'? first
heard the motion of the Attorney General of Canada to
strike out the statement of claim on the grounds that the
Council lacked standing and that there was no reasonable
cause of action. Rouleau J. found that the Council met
the established criteria for public interest standing. There
was a serious and justiciable interest in the constitu-
tionality of the amendments. The Council had a genuine
interest in the issue as demonstrated by virtue of its
involvement in the refugee process, and because its
members assisting refugees may subject themselves to
criminal sanctions under some of the challenged
amendments. There was no reasonable or practical way
for refugees to raise the constitutional issues because the
new provisions made them subject to a 72 hour removal
order. An injunction against the removal order could not
be considered by the court in this time, and might not

time periods themselves.

even be commenced because a claimant might not have
time to retain counsel.

In the Federal Court of Appeal,'* MacGuigan J.A. for
the Court held that the serious issue requirement was
generally met, except with respect to some aspects of
the claim that did not raise a reasonable cause of action.
The genuine interest requirement was also met. The fact
that the Council was a corporation did not disentitle it
from seeking public interest standing, and it had
demonstrated a public interest motivation.

Regarding the third criterion, the Court of Appeal
noted that it stipulated a "very limited” test.'® Public
interest standing should be allowed only where there is
no directly affected group which could itself challenge
the legislation or where, although a group exists, no
member is likely to do so. In this case both refugee
claimants and those liable to prosecution were directly
affected by the amendments. The amendments were
certain to produce real cases. The Court took judicial
notice of the fact that such were actually coming forward
for judicial review. Standing should be granted only
pertaining to those aspects of the claim that could not
otherwise reasonably be expected to be litigated.

To determine which aspects of the claim met this
requirement, the Court of Appeal engaged in a detailed

examination of each of the allegations in the statement

of claim. It held that the parts of the claim concerning
criminal sanctions in relation to humanitarian assistance
to refugees raised issues which would be brought
forward in criminal prosecutions, so that public interest
standing should not be granted. Of the remaining parts
of the claim, many would be dealt with in judicial review
applications by refugee claimants, and public interest
standing again should not be granted. However, for the
issues raised in the statement of claim relating to time
limits (72 hour removal orders and 24 hour appeal
periods), it would be difficult for refugee claimants to
obtain counsel and mount challenges, particularly to the
For those claims, public
interest standing was accordingly appropriate.

THE SUPREME COURT DECISION

In the Supreme Court of Canada, the judgment of the
Court was written by Cory J. He commenced his
consideration of standing with a survey of approaches in
other common law jurisdictions regarding the granting of
status to bring an action. He concluded that the
approaches of ‘the United Kingdom, Australia and the
United States were all more restrictive than Canada.
Further, in Canada as in these other jurisdictions, the
traditional mode of proceeding dealt with individuals. Not
only is this the traditional mode, implicitly it is the
preferred mode, as "one great advantage of operating in
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the traditional mode is that the courts can reach their
decisions based on facts that have been clearly
established.” The role of the courts operating in the
traditional mode is an important one and, to ensure that
it continues to be fulfilled, the courts must ensure judicial
resources are not overextended. '

This concern for the court’s traditional role must be
balanced against the importance of access to the court
in its role as protector of public rights. This balance was
addressed prior to the passage of the Charter of Rights
and Freedoms in the trilogy, and the subsequent
entrenchment of the Charter indicates a continued need
for a generous and liberal approach to standing to ensure
that Charter rights and freedoms are enforced.

How is the concern for the proper allocation of
judicial resources to be met? "This is achieved by
limiting the granting of status to situations in which no
directly affected individual might be expected to initiate
litigation.” Cory J. referred to Fin/ay in support of this
statement, but in Fin/ay this concern was said to be met
by the serious issue and genuine interest factors. In
Finlay, the consideration of whether there is another
reasonable and effective way to bring the matter before
the court was said to address the concern of hearing the
contending views of the persons most directly affected.

Why would the court wish to hear the persons
directly affected? Perhaps it is believed that they would
be motivated to provide the best advocacy. If advocacy
is the underlying concern, then the expertise and
commitment of a public interest advocate may allay any
fears.'® Alternatively, the desire to hear from affected
parties may reflect a concern with prejudice to their
rights.'” There was a real potential for prejudice to third
parties as a result of the Canadian Council of Churches
action. A single action challenging 81 provisions of the
Immigration Act might not offer the same perspective, or
the same care or detail, as would occur in a judicial
review proceeding focused on a single provision.

But the Supreme Court did not address advocacy or
third party rights. Rather, it considered the potential for
private litigation as a means to allocate scarce judicial
resources. It emphasized a concern with an onslaught of
public interest litigation, stating that "it would disastrous
if courts were allowed to become hopelessly
overburdened as a result of the unnecessary proliferation
of marginal or redundant suits brought by well-meaning
organizations.” To avoid this, public interest standing
should not be granted if "on a balance of probabilities, it
can be shown that the measure will be subject to attack
by a private litigant. The principles for granting public
interest standing...need not and should not be
expanded.” The Court’s preference for the traditional
form of litigation was thus made even more clear.’®

The change in attitude is striking. The strong focus
on protection of judicial resources against an unworthy
flood of public interest litigation reflects a fear dismissed
as unrealistic in Thorson. Review of the seriousness of
an issue and the genuineness of a plaintiff is no longer an
adequate guarantee that scarce judicial resources are

appropriately used, as was suggested in Fin/ay. Rather,

the allocation of judicial resources is to be determined by
the potentially much more limiting requirement that there
be no reasonable prospect for private litigation on the
issue.

The Supreme Court then proceeded to apply each of

-three parts of the test for public interest standing. First,

a serious issue of invalidity was demonstrated by the
Court of Appeal’s review of the reasonableness of the
various causes of action alleged. While there were
problems with certain allegations, the Supreme Court
was prepared to accept that "some aspects” of the
statement of claim raised a serious issue. The serious
issue requirement is thus met by the showing of a
reasonable cause of action of a type, constitutional or
administrative, for which public interest standing is
available. In the context of constitutional litigation, this
criterion does not appear to have any distinctive content
but simply requires the showing of a reasonable cause of
action, as would be required of any litigant.

Second, a genuine interest was clear as "[tlhe
Council enjoys the highest possible reputation and has
demonstrated a real and continuing interest in the
problems of refugees and immigrants.” This makes clear
that public interest standing is available to corporations,
at least those with a history of involvement with an issue
or interest group. Public interest corporations sufficiently
involved to finance constitutional litigation likely would
pass this aspect of the test.

This brings us to the last aspect, and the only one, at
least in the constitutional context, that presents any
significant barrier to public interest standing. Is there
another reasonable and effective way to bring the issue
before the court?

The Supreme Court found that this requirement was
not met in the case as the /mmigration Act is regulatory
and directly affects all refugee claimants, each of whom
would have private standing to challenge the
constitutionality of pertinent amendments. The Court
rejected the argument that the disadvantaged position of
refugees would preclude their effective use of access to
the court, accepting the judicial notice taken by the
Federal Court of Appeal that "refugee claimants were
bringing forward claims akin to those brought by the
Council on a daily basis.”

The Court also rejected the argument that the
impaosition of a 72 hour removal order would undermine
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a refugee claimant’s ability to litigate these issues, for
two reasons:

1. the Federal Court can grant injunctive relief
against a removal order;

2. information provided by the government indicated
that refugee claimants were in no danger of speedy
removal. The report of the Auditor General indicated
that as of March 31, 1990 it required an average of
5 months to consider a claim at the initial "credible
basis" hearing stage. This would give claimants
adequate time to prepare for the possibility of
rejection. Further, when claims were rejected the
maijority of removal orders were not carried out.'

As a result, the Supreme Court held, there were other
reasonable methods to bring these matters to court, and
public interest groups could convey their own
perspectives through obtaining intervenor status in
private proceedings.

Again, the change in approach from earlier decisions
is striking. Rather than seeking out differences in
perspective between this lawsuit and those likely to be
commenced by private litigators, as in Borowsk/, such
differences were ignored. The position of the Federal
Court of Appeal that private judicial review is unlikely
with respect to the effect of time limits themselves
seems unanswerable. The only private litigants who
commence proceedings will be those who, by definition,
were not precluded from access to counsel or the court
by such time limits. Their interest in challenging the
limits will be minimal or non-existent. The argument that
the average claimant, or that most claimants, will not be
affeqted by the time limits is of little comfort to unusual
claimants who may, by the terms of the legislation, be so
affected. Relying on the Auditor General’'s report of
problems in the prompt administration of the Act as
demonstrating that no real harm is done, when the report
itself calls for greater efficiency, also seems highly
suspect.?®

A point referred to by the courts below, but not by
the Supreme Court, was the Council’s interest by virtue
of the potential subjection of its members to criminal
prosecution. The Federal Court of Appeal held that the
constitutionality of the provisions imposing criminal
sanctions could be dealt with in criminal prosecutions,
but did not indicate any awareness of any ongoing
prosecutions. Surely the court should consider whether
or not it is reasonable to await such prosecutions. If
there are ongoing prosecutions, it would seem to be
prima facie reasonable that constitutional issues be deait
with in that context.?' If there are none, one should
consider the nature of the regulated activity and class of
persons. In some situations, the mere potential for
prosecution may impose a significant chill on

constitutionally-protected activities, and the regulated
class may be unwilling to risk prosecution,?? so that it
may be unreasonable to await actual prosecutions to
determine the constitutional issues. Conceivably, Council
members are deterred from providing constitutionally-
protected assistance to refugees, because they are
unwilling to risk criminal sanctions. Itis also conceivable
the Council may have difficulty attracting volunteer
workers, for the same reason.

One underlying theme in the case seems to be a
concern with the abstract nature of the challenge, and a
desire to ensure that the issues are considered against
"concrete factual backgrounds”. This reflects a concern
of Laskin C.J.C. in his dissent in Borowsk/, and likewise
a concern that has been raised independently in recent
Charter cases.?®* While this is certainly legitimate, it
seems an unfortunate reason to take a restrictive
approach to public interest standing. Itis a concern that
may apply equally to the litigant whose private rights are
affected. Further, it can be dealt with as an independent
issue, by requiring parties to produce appropriate
evidence.?

CONCLUSION

Canadian Council of Churches v. The Queen has the

potential to seriously restrict public interest litigation.

While the Supreme Court of Canada continues to
acknowledge the need for access to the courts for the
resolution ‘of public rights, public interest litigation is
treated as a secondary task. The traditional form of
private litigation is seen as the courts’ primary
occupation. Does this signal a trend? Less than two
months before the Council of Churches decision the
Supreme Court delivered its judgement in Conseil Du
Patronat Inc. v. Quebec (Attorney General).”® In that
case it summarily allowed an appeal and upheld the
public interest standing of a corporation, formed to
represent the interests of Quebec employers, to challenge
anti-strike-breaking legislation. The apparent
irreconcilability of these two decisions may mean that the
Court is still struggling to define its attitude towards
public interest litigation.

JUNE ROSS, Faculty of Law, University of Alberta.
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WHATEVER BECAME OF THE WESTMINSTER MODEL?

Frederick C. Engelmann

A septuagenarian may be allowed a brief initial
reflection. In 1939, | became acquainted with the
American model of government. One year later, | was
taught the Westminster model of responsible (or cabinet)
government. How simple it seemed, and how
responsive, when compared to the American system with
its close to a dozen of built-in vetoes.
majority could fulfil its policy mandate, obtained in an
election, and an opposition could keep the government
accountable at every step. Three fifths of my life since
| have lived under the Westminster model. | have come
to know its warts — and it has many — but most of
those governed by it, from Victoria through London to
Tokyo and from Rejkiavik to Wellington, appreciate it for
its simplicity and sensitivity. In Canada, the recruitment
and exercise of leadership, and the set of organizations
making leadership possible — the party system — are
constructed according to the Westminster model. [t
forms the keystone of our politics.

What is government {(and politics) according to the
Westminster model? The voter has one vote, and one
vote only. This vote is cast for one of the candidates for
the main (or first, or lower) chamber of Parliament from
the voter’s constituency. In this chamber, the party
obtaining a majority of seats (or a coalition of parties, or
a minority party supported by enough others to form a
majority) forms the government; its members are
appointed, removed, or transferred to other positions by
the party’'s leader, who will have been designated as
prime minister (or premier) by the head of state (or
province). In the model’s pure form, he/she will have
been selected by ‘the members of the party’'s
parliamentary caucus. The government (or Cabinet) is
responsible to the entire Parliament. "Responsibility”
means that the prime minister or ministers explain their
actions, as demanded by Parliament (usually, the
opposition). In turn, Parliament is expected to pass all
legislative proposals of the government, which, under the
pure model, arise from the election program of the
victorious party. Defeat of such a proposal, or the
passage by Parliament of a motion of want of confidence
in the government, originally led to the Cabinet's
resignation. However, for nearly two centuries now, it
has led to the dissolution of Parliament on the advice of
the prime minister, bringing on a new election. If
confidence is maintained, Parliament expires five years
after it is formally constituted. In practice, however, it is
dissolved earlier, at the personal discretion of the prime
minister. :

A parliamentary .

To the extent to which the ensuing discussion can be
taken as a defence of the Westminster model, my
argument is based on its effectiveness. | feel that, unless
we thoroughly change our system of government, a party
obtaining a majority of seats in an election should be able
to enact its program. For me, at least up to now, this
consideration outweighs all of the model’s shortcomings,
the worst of which is the quasi-dictatorial position of the
prime minister or premier.

There is one important modification the Westminster
model has undergone in Canada earlier and more
thoroughly than elsewhere.! In 1919, the Liberals found
themselves with a small and unrepresentative caucus. A
leader was needed to succeed Laurier, and to select him
the party chose an approximation of the American
national convention. This mode of leader selection has
since'become the universal mode in Canada. It modifies
the Westminster model in one important way: the leader .
is now the creature of the entire party, and no longer
solely of its parliamentary caucus. This tends to make
the prime minister irremovable except by a lost election
or an unrealistic special convention. In the United
Kingdom, the leader of the Conservative party is still
selected by his/her peers (party colleagues) in Parliament.
Thus, Thatcher could be and was removed by her caucus
— Mulroney is immune to this fate.

The remainder of the Canadian system of government
and politics is firmly grounded in the Westminster
parliamentary system. Over the past quarter century, we
have -been bombarded with efforts to change our
constitution. None of.- the serious of these efforts
employs a building set that overtly dispenses with the
keystone of our governmental system, the Westminster
model.

| say "overtly," because the two federal building sets,
Shaping Canada’s Future Together and A Renewed
Canada, contain some blocks and beams and other
building materials hardly compatible with the never
openly questioned keystone. What makes serious
Canadians seriously propose structures that might
severely endanger the system? Is it oversight, or is it a
pious hope that somehow a model under which British
government has functioned for three centuries, and ours
for one and one quarter of a century, will prove
compatible with any amount of tinkering? Before looking
for an answer, let us seek out the various possibly or
probably incompatible elements of the Clark and
Beaudoin-Dobbie papers.
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The Clark proposals, Shaping Canada’s Future
Together, contain a 14-point Canada Clause,
acknowledging "who we are as a people, and who we
aspire to be.”* lIts thirteenth point is "a commitment to
a democratic parliamentary system of government.”® The
second of its three parts, "Responsive Institutions for a
Modern Canada,” deviates from one core principle of the
Westminster model, that the country is to be governed
according to the wishes of the majority as determined by
the immediate past election of the House of Commons.

The modifications proposed for the House of
Commons need not thwart the workings of the model.
The key one entails changes now in effect in the United
Kingdom: the reduction of the application of votes of
confidence. The change would permit the Commons to
defeat a government measure without forcing the
government to dissolve the House and call an election.
The Canadian tradition is never to defeat a majority
government in the House and, therefore, to pass each
one of its measures, no matter what. The pure
manifestation of the Westminster model would restrict
the government to introduce only such measures as were
contained in the mandate of the last election, but a fast-
changing environment in the late twentieth century
renders such a restriction inoperative. Proof that a
negative vote need not be incompatible. with Canadian
parliamentarism came when Lester Pearson stayed in
office after a defeat in the House. The Clark proposal
would require the government to maintain the confidence
of the Commons after the defeat of a measure.

For the Senate, the Clark paper proposes direct
popular election. The argument for an elected Senate is
that a federal system requires representation at the
centre of the components of the federation, the
provinces, as well as of the population at large. The
.argument continues that a "non-elected Senate is unique
among federations."* This latter argument is weak. Of
the six federations that are liberal democracies, three
(U.S., Australia, Switzerland) have directly elected
second chambers. Only one of these, Australia, is
patterned according to the Westminster model. The
Australian Senate, | submit, is not a stellar model for
Canada, having represented parties rather than Australian
States. The majority of recent Australian elections have
been brought on by constitutional crises caused by
partisan disagreement between the two chambers.

Those favouring a directly elected Senate for Canada
certainly do not deny the strong possibility of a Senate
that would be in structural disagreement with the House
of Commons, and that two different wills are possibly or
probably expressed in the election of the two chambers.
| disagree with them over the basis of such
disagreement. | doubt that it would be a province or

region; | rather suspect that it would be partisan
majorities. In any case, the Westminster model would
lose if we had two elective chambers. The seamless web
of popular mandate and governmental will would be torn
in predictable instances. While there would, with
considerable probability, be two different popular
mandates, only one, that expressed in the Commons
election, would be reflected in the composition of the
government. The crucial factor in operations would be .
the rule for resolving conflict between the chambers.
The Clark proposals would emasculate the Senate in all
fiscal matters (thus avoiding the long squabble over the
G.S.T). It would (tacitly) prescribe inaction in other
matters of disagreement, giving to the Commons,
however, overriding powers in matters of national
defence and international issues. The proof of this
institutional pudding would be in the eating, but short of
persuading Cabinet to yield whenever the Senate objects

- — a strange manifestation of the model in any case —

the Westminster model’s operation would be seriously
curtailed.

The most constitution-minded person of the French
Revolution, the Abbé Siéyes, opposed a second chamber
by saying that it would be superfluous if it agreed with
the first chamber, and mischievous if it disagreed. While
his was not an argument for the Westminster model but
for unicameralism, | would extend it to an elective second
chamber by warning that it could create major mischief
in the operation of the Westminster model.

The Clark paper proposes that major federal
appointments — "the Governor of the Bank of Canada
and... the heads of national cultural institutions... as well
as the heads of regulatory boards and agencies,"® but not
judges of the Supreme Court of Canada — be ratified by
the Senate. Such a provision fits the system of
separation of powers in the United States. What kind of
horse-trading in Canada would result is difficult to
predict. In any case, the operation of the Westminster
model with its clear lines of responsibility {the Crown's
advisers make all appointments) is likely to suffer.

The impact of the Beaudoin-Dobbie Committee’s
report, A Renewed Canada, on the Westminster model
does not differ much from that of the Clark report. The
Committee felt that revision of federal legislation "should
be the primary function of a reformed Senate.”® The
impact on the operation of the Westminster model would
be similar to that of the Clark proposals.

Like the Clark report, Beaudoin-Dobbie recommends
the direct election of Senatoers. Election by proportional
representation from multi-member constituencies may
make it less probable that the partisan composition would
be the opposite of that of the House; it also makes it less
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probable that the two majorities would be identical in the
partisan sense. FEither way, a popular mandate, no
matter how indistinct, is likely to differ from that of the
Commons, again jeopardizing the operation of the
Westminster model. Diversity between the two
chambers may also be furthered by the proposal that
Senators be elected for a fixed term.

Beaudoin-Dobbie suggests that all non-fiscal
legislation be treated equally in Senate review, but that
Commons have the power to override. The Committee
is protective of Commons legislation and favours a limit
of 180 days for its disposition by the Senate. That this
may prove to be the saving of the Westminster model

operation is felt by the Committee’s Liberal members,

who for this reason dissented from the proposed
dispatch. Regarding supply bills, the Committee denies
any role to the Senate, turning the role of defining supply
bills over to the Speaker of the House of Commons.

On the ratification of federal appointments, Beaudoin-
Dobbie does not differ from the Clark report.

There is, in conclusion, no definitive answer to my
initial question. Constitutional reformers may or may not
be mindful of the Westminster model. [t seems, in any
case, that they feel their reforms would not jeopardize
our parliamentary system any more than past
modifications, in Ottawa or London.

In 1986, | wrote that only regional representation
short of direct election was compatible with the
Westminster model, and that those favouring an elective
Senate should consider abandoning the model

altogether.” |, for one, have not changed my mind. Lest
I be accused of engaging in constitutional niceties, let me
become quite. practical and close with an argument based
on our federal system.

Friends and foes of an elective Senate would, |
believe, agree that the Westminster model makes for
effective decision-making. Nobody | know of suggests
that the provinces give up their version of the model
which gives full decision-making powers to the premiers
and their governments. An abandoning or jeopardizing of
the Westminster model for Ottawa would tend to give us
strongly governed provinces and a weaker federal
government, regardless of the division of powers. Unless
this is what we want, let us be a bit more solicitous
about maintaining and protecting the Westminster model
at the federal level.

FREDERICK C. ENGELMARNN, Professor Emeritus of
Political Science, University of Alberta.
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- CONSTITUTIONAL REFORM IN SOUTH AFRICA

Richard W. Bauman

THE REFERENDUM

On March 17, 1992, the eyes of the world were
fixed on a pivotal event in modern African history.
Eligible white voters in South Africa lined up at polling
stations to vote on the following question:

Do vyou support the continuation of the reform
process which the State President began on February
2, 1990, and which is aimed at a new constitution
through negotiation? ‘

Pollsters radically underestimated the striking margin
of votes favouring an affirmative answer to this question.
Almost 70 per cent of the voters who cast ballots
endorsed President F. W. de Klerk’s approach to
constitutionai reform. In an extraordinary departure from
its usual antagonistic attitude toward white-only
elections, the African National Congress (ANC), the major
organized body of multi-racial opposition to the
government, urged white voters to turn out and vote
"yes". The Conservative Party (CP), led by Dr. Andries
Treurnicht, had spearheaded the "no" campaign.’ Less
than a month before the referendum, the CP had staged
an upset victory over de Klerk's National Party (NP)
candidate in the Potchefstroom by-election. This was an
important catalyst in de Klerk’s decision to seek a
mandate on constitutional reform.2 From the temporary
heights of that by-election victory, the CP were cast
down to the depths of electoral humiliation in the
referendum. '

As soon as he had announced the referendum, and
again during its triumphal aftermath, de Klerk, formerly
noted for his staunch and unimaginative conservatism,
was hailed for his brilliant stroke in holding this vote and,
through it, consolidating white support for his own vision
of a new South Africa.® The project entrusted to him is,
through negotiation with traditionally oppressed groups,
nothing less than re-founding the legal order in South
Africa. During the campaign, the affirmative option was
presented, in both English and Afrikaans, as "vote yes for
FW."* As R. W. Johnson noted in The Times of
London, the referendum allowed de Klerk to "personalize”
the issue of constitutional reform: it was framed as a
stark choice between de Klerk or chaos.® It was
reported that this strategy owed something to the advice
of the NP’s British advertising consultants, Saatchi and
Saatchi.®

How did South African politics reach this critical
juncture? What does the resounding "yes" portend?

Some members of the Canadian media, for example, have
interpreted the results as a final blow to the policy of
apartheid or racial segregation in South Africa and as the
harbinger of unswerving progress toward the
establishment of democracy in that troubled country.
The dawn of non-racial democracy, according to most
reports, is a matter of months away. This view is
perhaps unduly optimistic. The process of constitution-
making currently underway in South Africa is a
fascinating business that, even after the referendum, wiill
take place in the midst of brutal racial violence,
excruciating poverty, and demagogic politics. Many of
the basic rights of people in South Africa are still
determined according to the colour of their skin.

It would take a writer of the stature of Ryszard
Kapusciiski to capture the extraordinary mood and
texture of the events that have unfolded in South
Africa.” This article briefly and modestly tries to explain
how South Africa has made some progress in recent
years toward racial equality and how the future might be
shaped out of the crucible of constitutional change.
Despite the euphoria in many quarters about de Klerk's

.success in the referendum battle, there are hard times

ahead for all peoples in South Africa in the next couple of
years.

DISMANTLING APARTHEID

The 1980s were a discouraging decade for those
keen on promoting civil rights in South Africa. The nine-
month long state of emergency declared by President P.
W. Botha in July, 1985 justified extremely repressive
security measures against Africans in particular.® These
included arrests, bannings, detentions {even of children},
treason trials, and the use of torture against anti-
apartheid activists.®? The government used its
emergency powers to suppress any publicity about the
actions of the security forces.'® Various declarations of
a national state of emergency were renewed up to as
recently as 1990. Even the repeal of the notorious
"pass” laws did not mark the end of apartheid.'' These
laws were supposed to achieve "influx control".'? They
required blacks to present identity documents in order to
account for their presence in such cities as
Johannesburg, Durban, Port Elizabeth or Cape Town.
Their purpose was to restrict the presence of Africans
except as the need for a source of cheap labour justified
it. Enforcement of the pass laws led to the arrest of
huge numbers of Africans: as high as 381,000 in 1975-
76."® As had been the case for decades, employment,
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education, residence, land-ownership, health care, access
to public services, freedom of movement, and the right
to vote were available until very recent times only on
racial lines.® South African blacks, who make up
approximately 70 per cent of the country’s population,
were especially disadvantaged in all these respects.

One of the most important changes in modern South
African politics occurred when Parliament began a new
session in February, 1990. At that time the ban on such
popular black organizations as the ANC, the United
Democratic Front (UDF), the Pan-Africanist Congress
(PAC), and the South African Communist Party (SACP)
was removed.'”® De Klerk, who had been State
President for only 6 months, announced that the
government would initiate a process of negotiation for
adopting a new constitution. The prohibition on political
gatherings was lifted. Many of the disabilities imposed
on non-white South Africans under the policy of
apartheid have subsequently been withdrawn.
Charismatic black leaders such as Nelson Mandela and

Walter Sisulu, released from twenty-seven vyears’
imprisonment, have been able to play lawful and
prominent roles in South African politics.'® Mandela is

now the president and Sisulu the deputy-president of the
ANC.

For years to come blacks will continue to suffer under
severe economic disparities created by an appalling

history of discriminatory government policy: for instance,
87 per cent of the land in South Africa is owned by
whites, who constitute only 13 per cent of the total
population.'”? The immense wealth associated with
industrial and commercial enterprises is almost totally
controlled by whites.'® While many legal prohibitions in
relation to non-whites may have been removed, one of
the basic props to the abhorrent apartheid regime
remains. Under the current South African constitution,
adopted in 1983, white domination continues to be
entrenched and blacks are denied some of the basic
rights of citizenship.'"® They are treated as inferior
citizens, unable to participate in national government in
any meaningful way. Blacks still are not entitled to vote
or to sit in Parliament. Even the defection, in April 1992,
from the Democratic Party to the ANC of five sitting
members gives the ANC white-only representation in the
House of Assembly.

DENATIONALIZATION AND DISPOSSESSION

Apartheid connotes not only social segregation based
on odious notions of white supremacy, it also has
justified territorial segregation and the creation of
institutions for "separate political development", ironically
as, in part, a reaction to decolonization movements
elsewhere in Africa.?® Under this policy, by the late
1950s the NP government had formulated the strategy of
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setting up ten independent states, known as bantustans
or homelands. These were designed to accommodate
black needs and aspirations by providing for rights to
political participation within the governance of each
African’s relevant homeland. By becoming citizens of the
homeland, the blacks would cease to be South African
nationals. It did not matter that those blacks might
continue to live within South Africa itself, for example in
one of the townships located outside a major white city.
They would be stripped of their South African citizenship
by government decree. At present, four-independent
homelands have been established: Transkei,
Bophuthatswana, Venda, and Ciskei. They are often
referred to as the TBVC states. The total population of
these homelands has been variously estimated, but
amounts to around 7 or 8 million blacks. The six
remaining homelands, including KwaZulu, presided over
by Chief Mangosuthu Gatsha Buthelezi, which so far
have attained only a limited degree of self-government,
have refused to accept independence and wish to remain
within South Africa.?’ The process of taking away
citizenship in relation to the independent homelands was
stopped only in 1986, when mounting international
criticism impelled the NP to soften its policy on
denationalization.??

The proportion of South African land that, by
legislation, could be owned by the indigenous African

population was originally fixed at about 7 per cent.?®

Blacks were prohibited from acquiring land outside the
reserves designated in elaborate schedules attached to
the 1913 Black Land Act.?* The proportion of land set
aside for reserves was increased in 1936 to 13 per
cent.?® To advance its policy of territorial segregation,
the NP government engaged in a series of "forced
removals” between 1959 and 1988. The purpose was
to transport Africans away from white-owned farms and
from so-called "black spots”™ near white areas.
Approximately 3.5 million people were forcibly removed
from their traditional communities and resettied many
miles away in impoverished, often arid areas that usually
lacked adequate housing or municipal infrastructure.?®
Also, they were so distantly located from sources of
employment that many Africans have been forced to
become migrant workers. This disrupted family and
community life and has left a pall of apathy over the
homelands.?’

The 1913 and 1936 Acts were finally repealed in
1991.%® Vocal opposition to this change was raised by
white farmers, who identified this territorial legislation as
part of the divine dispensation that was signalled to them
in the course of Afrikaner national history.?? The
farmers’ cause has been taken up by the CP, which
described the NP’s actions in this context as
"treasonous”.
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Repealing restrictions on land ownership by non-
whites is an important measure, though not capable by
itself of erasing the inequalities that have been created.:
The legislative changes in 1991 only pulled down part of
the structure of apartheid. They did not address
apartheid's legacy. One of the most pressing issues in
the constitutional negotiations will be the manner in
which both historical and contemporary injustices in
relation to property ownership will be treated. Will a new
constitution reflect a policy aimed at restoring land to
those peoples that, only recently, were forcibly deprived
of it? :

DEALING WITH. POLITICAL OPPOSITION

In addition to racial discrimination, another integral
part of apartheid was the rigid system of security laws
that became increasingly repressive after 1948. After
the 1960 police massacre of 69 demonstrators against
the pass laws at Sharpeville in the Transvaal, the NP
government invoked a state of emergency which lasted
for 166 days.* During this period, both the ANC and
the PAC were banned from political activities. Later, the
SACP was also outlawed.

Additional security laws enacted between 1963 and
1985 fortified the security force's ability to deal with
"terrorism”. This was widely defined to include almost
any form of unlawful political activity.®" For instance,
the law permitted detention for up to 90 days without
trial for the purpose of interrogation. This period was
later extended to 180 days.®?  Other legislation
permitted detention without trial simply at the discretion
of a senior police officer. Prisoners could be held
incomunicado. They had no right to receive visits from

families, doctors, or lawyers. The interrogation methods

of South African security and police forces resulted in a
a long string of cruel injuries, psychological torture, and
suspicious deaths. One of the single most notorious and
tragic was the death in 1977 of Steve Biko from a severe
beating administered by South African police.®® Biko
was the leader of the Black Consciousness movement.®*
To quell violence in the townships, stemming from such
causes as rent increases or corrupt authorities, the police
resorted to rubber bullets, whips, tear gas, and bird shot.
The government responded by banning political meetings,
detaining hundreds of individuals without trial, and calling
in the army to help suppress the protests.

In 1991, amendments were passed by the NP
government that were designed to obliterate some of the
blotches on South Africa’s human rights record. For
instance, the practice of "banning” individuals, which
restricted their personal and political freedom through
such measures as house arrest, was abolished.?®
Moreover, detention without trial for interrogation was

made subject to a maximum ten-day period. Any
extension would require an application to a court for
approval.

STIMULATING CHANGE

Why did the NP finally realize that the process of
constitutional change had to begin? One of the major
reasons was the (at least partial) effectiveness of the
economic sanctions that had been brought against South
Africa. These can be traced back as far as the 1940s,
with an important new wave of financial and trade
sanctions swelling up in 1985 and 1986.%¢ They were
designed to embargo such essential items as oil, arms,
and electronic equipment as well as to create a general
economic strain within the country. This would .
undermine the morale of apartheid’s supporters and
encourage the efforts of those fighting against white
domination. The Commonwealth Committee of Foreign
Ministers, created originally at a 1987 conference in
Vancouver, viewed the period of 1989-91 as extremely
vulnerable for the South African economy. Within that
period, terms regarding the repayment of immense
amounts of foreign debt would have to be renegotiated
in the face of a continued drop in the price of gold.”
Contributing also to the economic pressure were the
effects of internal boycotts by Africans against white-
owned businesses.

It became emphatically clear that one area in which
white South Africans have felt the pinch of international
pressures is the boycott in entertainment, intellectual,
and sporting spheres. The referendum campaign
coincided with the return of South Africa to the
international cricket community, Live television and radio
broadcasts from Australia of the Springboks’ matches in
the World Cup of cricket were carried alongside political
debates over the merits of constitutional reform. One of
the likely consequences of a victory by the "no" side in
the referendum would have been the return to sporting
isolation.®® The return of South African footballers to
world championship play is also eagerly anticipated.

Another impetus for reform lay in the ruinous cost of
paying for the administrative structure designed to
maintain apartheid. Despite the stringent security
measures of the past decade, South Africa has seen
"millions of ordinary people, multiplying and migrating
and overrunning the barricades”.*®* An instructive
example of the magnitude of African migration into and
near the industrial centres is the relentless growth of
squatter camps. Crossroads, originally a temporary black
community located outside Cape Town, was supposed to
have been eradicated: instead, it has become a
permanent settlement which continues to be
unmanageable with the arrival of fresh migrants looking
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for shelter in corrugated tin shacks sprawling across an
ecological wasteland.*® The pressure is so great that
another vast camp, Khayelitsha, located a few miles
beyond Crossroads, has been established to absorb
thousands more squatters arriving from Transkei and
Ciskei. These camps have become the scene for
factional quarreling that often erupts into riots,
firebombing of shacks, and murder. Recently, the so-
called "taxi wars" taking place in Crossroads between
two rival groups that ferry workers in and out of Cape
Town led to 18 deaths in a two-week period.*'

The members of the NP pressing for a negotiated
settlement that would transform South Africa into a non-
racial democracy took note of a new spirit and direction
in the ANC. They pointed to the legalization of that
party, the unmooring of the ANC from its former
sponsors in Eastern Europe, and a willingness on the part
of ANC leaders to work towards national reconciliation.
Having ANC leaders as partners in the formulation of a
new constitution would help legitimate the resulting new
structures of government. These NP supporters feared
that without some means of effective political
consultation of the vast majority of the population, South
Africans were proceeding headlong to an eventual civil
war and vicious bloodbath.

PROPOSALS FOR A NEW CONSTITUTION

The prospect of a new constitutional dispensation
arose out of several significant changes of direction.
Under de Klerk’'s leadership, the NP has relaxed its
obsession with retaining strict, arbitrary control over
South Africans. The stringent measures adopted had
turned the country into a virtual police state. For its part,
the ANC, while still in exile, had published in 1988 a set
of constitutional guidelines for a democratic South
Africa.®? The South African Law Commission, a
government-appointed agency, recommended the
adoption of a bill of rights.*®* In early 1990, de Kierk
stated his government’s commitment to a fresh,
democratic constitution, universal enfranchisement, an
independent judiciary, and the protection of the rights of
minority groups and individuals. By August 1990, the
ANC had pledged to suspend armed actions against the
government and had negotiated with the government the
outside date of April 1991 for the release of all political
prisoners. However, the ANC has not yet dissolved its
armed wing, Mkhonto we Sizwe, of which Nelson
Mandela remains the commander-in-chief.

The path to a new constitutional deal has not been
altogether smooth. The violence that continues to surge
between different African groups has hampered the
progress of constitutional talks. The ANC has accused

_government.**

the government of failing to control the belligerence of
Inkatha’s Zulu supporters.

Another impediment to useful discussions was the
initial failure to agree on a procedure for drafting or
adopting a new constitution. The ANC has favoured an
elected constituent assembly with an interim transitional
The NP has insisted that any
negotiations must involve a muitiparty conference that
would draft an interim constitution. This would then be
presented, first to Parliament, and then to a referendum
in which votes would be counted on a racial basis. The
idea here is that the NP government would continue to
play a central role in the drafting of a new constitution.
The NP fears, of course, that if a black majority were to
control the constituent assembly, it would be able simply
to draft its own constitution.

The ANC has continued to publish working
documents to encourage discussion about constitutional
reform. Its Bill of Rights. for a New South Africa was
aimed at stimulating discussion both within and outside
the ANC.*®

During 1991 and early 1992, the task of pushing
along the constitutional reform process has fallen to a
body called Convention for a Democratic South Africa
{widely known by its acronym, Codesa). This body is
made up of nineteen of the most important political
groups in South Africa. Prominent among these are the
NP, the ANC, the Democratic Party, the South African
Communist Party, the Inkatha Freedom Party, and
governments of each of the independent and dependent
homelands. The parties refusing to take part in Codesa
include the CP, the PAC, and the Azanian People's
Organization (Azapo). The last of these is the major
black consciousness organization. Co-chairing Codesa
are Stoffel van der Merwe, general-secretary of the NP,
and Mac Mabharaj, who once served ten years in prison
on Robben Island before being banned from South Africa
for five years. He is now a member of the ANC’'s
National Executive Committee.

The mission assigned to Codesa includes identifying
general constitutional principles; devising an appropriate
process for adopting a new constitution; advising on how
South Africa should be governed until a new constitution
is in place; recommending on the future of the TBVC
states; and recommending appropriate time lines for
completing the jobs assigned to Codesa. To go about
these tasks, Codesa has set up five working groups, each
designated to deal with one or other of the foregoing
issues.

The working groups have been feverishly researching
and debating these issues. Considerable talent to
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support the tasks of the working groups has been
enlisted from universities, political parties, and non-
governmental organizations. During the referendum
campaign the work that has already been devoted to
Codesa’s projects hung in the balance. Dozens of
participants in Codesa waited breathlessly for an
affirmative vote that would authorize their work to
continue.

As the discussions within Codesa have made clear,
the primary political groups strenuously disagree over
fundamental issues. These include: the nature of the
future South African state; the composition of
Parliament; the future of the independent homelands; the
constitutional measures that might be adopted to protect
minorities; and the contents of a bill of rights.

NEW GOVERNMENTAL STRUCTURE

The NP has continued to press for a federal state.
They envision the creation of nine regions within South
Africa, each with a government having constitutionally
protected powers. Like its liberal oppositionist
predecessor (the Progressive Party), the Democratic Party
has also officially approved of some kind of federal
arrangement. Inkatha, in particular, proposes federal
states that would be virtually sovereign within their own
boundaries.  Among the independent states, only
Bophuthatswana has indicated a desire to retain the
degree of sovereignty it has already been granted by
South Africa. Extremist right-wing factions continue to
advocate partition of South Africa along racial lines.
These are voices emanating from the contemporary
equivalent of a white /aager. When discussion of this
sort is held, the areas typically targeted for exclusive

white dominion are the Transvaal, the Orange Free State,

or northern Natal. These are conceived as traditional
Afrikaner territories. Lately, there have been Afrikaners
actually taking steps to retreat to the the northern Cape
to set up an intended boerestaat (Afrikaner state}.*®

The ANC favours a unitary state with some regional
governments that would be elected, though they would
still be subordinate to the central, national government.
As emphasized in its 1988 constitutional guidelines, the
ANC is strictly opposed to federalism. Regions would not
be racially or ethnically based. All ten of the homelands
would be immediately reincorporated into the South
African state. From the ANC point of view, another
reason for a strong central government is that a future
black government will need a full array of powers to
engage in an overhaul of the South African economy and
society. Officially, the ANC has been linked in the past
with a socialist ideology.*” This connection has been
attenuated somewhat, and there is significant discussion
within the ANC about its future orientation on economic

issues and the scope for state intervention in the

economy.*®
THE COMPOSITION OF PARLIAMENT

To date, all of the leading political groups within
Codesa have agreed on the establishment of a bicameral
Parliament in which both houses would be elected. The
lower house at least would be elected by proportional
representation. The NP has proposed that the upper
house would have equal representation from each of the
nine regions. The upper house would have a complete
veto over decisions of the lower house.

The ANC agrees that the upper house, to be called a
Senate, should reflect regional representation, though on
the basis of proportion of population. Moreover, the
upper house would have only a suspensive veto that
would delay, rather than block, legislation made by the
lower house.

PROTECTION OF MINORITIES

The introduction of the universal franchise is
inevitable in South African constitutional reform. A large
amount of energy is being spent by minority political and
ethnic groups to argue for.some constitutional checks
that would keep the majority from using its legislative
power to dominate minorities. Among the devices that
have been suggested are a minority veto, proportional
representation, and a powerful upper house.

Both the ANC and the NP have indicated that they
would be receptive to proportional voting arrangements..
The ANC has opposed, however, any suggestions from
the NP that any particular ethnic, linguistic, or racial
group be granted a veto power over legislation made by
Parliament.

ADOPTION OF A BILL OF RIGHTS

South Africa has never developed a legal culture
devoted to a bill of rights protecting fundamental human
rights. In the past decade, South African legal and
political academics have re-examined the history of
liberalism in South Africa in order to help trace the
contemporary debates over the uses and application of
rights discourses.*® When the Universal Declaration of
Human Rights was being endorsed in 1948, South Africa
was at that very moment setting up its system of racial
injustice and white privilege. The adoption of the
Freedom Charter in 1955 by a Congress of the People,
behind which the ANC stood, was an important event in
the liberation struggle.®® The Freedom Charter included
economic and social rights that foreshadowed the
contents of many of the international documents of later




FORUM CONSTITUTIONNEL

113

decades. Successive NP governments used their
parliamentary sovereignty to enforce race discrimination
and to silence dissident voices. South African courts had
very limited means with which to interfere with the
essentially unbridled power of Parliament to infringe
human rights.?’

When the South African Law Commission, a
statutory body with government-appointed members,
was given the task in 1986 by the Minister of Justice, H.
J. Coetsee, to investigate how courts might be
empowered to protect human rights, it was not
immediately clear why the NP government had taken this
course. One of the more cynical appraisals was that the
government was trying to further entrench the collective
rights of whites against any future black government.
Another suggested reason was that South Africa, during
this period of a declared state of emergency and arbitrary
police tactics, was trying to forestall further sanctions by
showing a willingness to model its constitution on that of
the U.S.

The Law Commission reported in March, 1989.52
its report contained a draft bill of rights, with an
emphasis on individual rights. It mentioned most of the
basic civil and political rights to be found in modern
international instruments, including a right to vote for all
adult citizens and a guarantee against discrimination on
the grounds of race or gender. All the rights would be
enforceable through judicial review of legislation or
administrative action. The omission of any significant
endorsement of a concept of group rights in the Law
Commission’s draft bill caught many observers by
surprise. The Law Commission thought that cultural,
linguistic, or religious rights attached to any particular
group ought to be protected by means of individual
rights.

The NP, of course, was not wildly enthusiastic about
the draft bill proposed by the Law Commission. In his
important speech in February, 1990, de Klerk asserted
that a "well-rounded” regime for protecting rights in a
heterogeneous population mustinclude formal recognition
of "collective, minority and national. rights".*®* How
tenaciously the NP will continue to cling to this concept
of group rights will be an important factor in the direction

that further constitutional negotiations will take.

One of the most intractable problems in South
Africa’s constitutional remaking will be the matter of
property rights. There understandably will be
tremendous pressure on any future black government to
redistribute land and wealth. Consequently, how a bill of
rights offers protection against expropriation or
nationalization will be a vital issue to whites and non-
whites alike. Both the NP and the CP have been quick to

label any redistribution of ownership as simply "socialist”.
The PAC has advocated the immediate return of land,
without compensation, to the African communities that
were dispossessed of it. The ANC’s constitutional
guidelines and working drafts of a bill of rights have
consistently offered protection to "rights to own and
acquire property”. Any expropriation by the government
in the public interest would be subject to the payment of
just compensation.

There have been suggestions that a land claims
process be set up in a future South Africa, either through
ordinary legislation or perhaps in constitutional form. For
the moment, the land claims process in South Africa
takes what one might calls its traditional form. Geoff
Budlender, a lawyer with the Legal Resources Centre in
Johannesburg, has related how land claims have been
asserted by some of his rural clients in Zevenfontein.®
The tactics used largely have amounted to self-help and
civil disobedience.

Budlender is concerned primarily with the right of the
propertyless (the homeless and the dispossessed) to
obtain what they need for a decent life. This has not
been the manner in which constitutionally entrenched
property rights are typically conceived. He would like to
see included in a bill of rights (either as a directive
principle, -or as a justiciable guarantee) an explicit duty on
government to take appropriate steps to make suitable
land and housing available to the landless and homeless.

SOUTH AFRICAN JUDICIARY

The ANC is justifiably worried about whether the
current judiciary in South Africa should be entrusted to
interpret and protect the rights contained in a future bill
of rights. The current judiciary, almost totally, is white
and affluent.®® The vast majority of ordinary South
Africans are black and poor. Judges have been deeply
complicitous in enforcing the race and security laws that
have caused such great injustice.®®

The Law Commission recommended that a future bill
of rights be placed in the hands of ordinary superior court
judges. This has been called a "naive estimation” of the
standing of the judiciary.®” There are real problems
with widespread perceptions that the existing South
African judiciary cannot be reformed. It will have to be
replaced. It is, however, improbable that a brand new
judiciary ‘will be created. Therefore, the ANC
Constitutional Committee has considered recommending
that a constitutional court be established that would
reflect the "experience and talents”" of the whole
population. It might be easier to install a new court,
taking into special account the human rights records of
potential appointees, than to wait for non-white lawyers
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to become eligible to sit on the South African Supreme
Court.58

CONCLUSION AND PROSPECTS

Since the start of constitutional negotiations, neither
the heartbreaking poverty nor armed violence has abated
in South Africa. Africans are still not fully recognized as
people in the eyes of the law.*® Much of the political
violence, which accounted for several thousand deaths in
1991, takes place between supporters of the ANC and
those who represent the Inkatha Freedom Party. Both
Mandela and Chief Buthelezi have issued calls for peace,
but this has had little impact on the violence; especially
across the Witwatersrand, where constant clashes have
arisen between Zulu migrant workers housed in all-male
hostels * and township residents sympathetic to the
ANC.®® It is unclear how much responsiblity for the
continued violence rests with the police or the mysterious
"third force"” of the government’'s security forces who
allegedly are inciting the combatants.®’

A new constitutional settlement will be unable to
solve at a stroke momumental problems that afflict South
Africa. The public bureaucracy must be reformed and
made more accountable. Serious disparities in income
levels must be cured. Language policy, which has
traditionally been used to intensify ethnic divisions, must
be re-evaluated. Education, formerly based strictly on
the principle of segregation, has been administered
unequally, with average spending on each white student
more than five times greater than that for an African.%?

In the days after the referendum was held, there was
a spate of happy stories in the print media about de
Klerk's sagacity and the bright prospects for a peaceful
solution to South Africa’s troubles. What we must not
forget is that there continues to be a formidable body of
dissent within that country to revolution through
constitutional means. The military and security forces
are still controlled by white Afrikaners. The supporters
of Inkatha or the PAC remain resolutely opposed to the
proposals being put forth by the ANC. There is still
scope for the NP to form into a coalition with such
groups as the CP or Inkatha and wreck the process of
negotiation. Though it has been urged that the ANC
ensure that such ideological rivals as the PAC or Inkatha
join the process of of constitutional negotiation, this
advice has so far gone unheeded.®®

Most importantly, it should not be forgotten that de
Klerk’s NP has almost two years before it has to call a
general election. The referendum victory is liable to be
interpreted within his caucus as an overwhelming
endorsement of whatever policy of constitutional reform
de Klerk wishes to follow in the crucial months to come.

The State President can construe the recent show of
popular white support as justifying some very hard-nosed
bargaining indeed. The referendum is not necessarily the
end of the NP’s influence over the constitutional
framework of South Africa: it is also a powerful, fresh
mandate for the NP to score significant points at the
constitutional roundtable.

For observers who are passionately interested in
seeing an end to apartheid and the beginnings of a
solution to the terrible problems this hateful policy has
caused, it is salutary to keep in mind Gramsci's words:

The old is dying and the new cannot be born; in this
interregnum there arises a great diversity of morbid
symptoms.®*

RICHARD W. BAUMAN, Faculty of Law, University of
Alberta. Professor Bauman visited South Africa in
February, 1992 to speak at several South African law
schools and to discuss the issue of entrenching property
rights at a conference jointly organized by the Centre for
Applied Legal Studies (housed within the University of
Witwatersrand) and the African National Congress. A
particular debt of gratitude is owed to Donna Greschner,
Aninka Claassens, and the members of the ANC's
Constitutional Committee.
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