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The Project of a European 
Constitution and the Treaty of 
Lisbon

In a national referendum held on 12 June 
2008, 53.4 percent of Irish citizens voted “no” 
to the Treaty of Lisbon. As its provisions require 
ratification by all member states, the Irish vote 
marks a further setback for attempts at consti-
tutional reform of the European Union (EU). 
The Lisbon reform treaty, officially entitled the 
Treaty of Lisbon amending the Treaty on Euro-
pean Union and the Treaty establishing the Eu-
ropean Community,1 was signed by the prime 
ministers and presidents of EU member states 
in December 2007. It was the result of a pro-
cess set in motion by the European Council in a 
meeting held in Laeken, Belgium in December 
2001. Intended to make the “ever closer union” 
more democratic, and to facilitate the adjust-
ment of European institutions to the new po-
litical situation brought on by the accession to 
the EU of Central and Eastern European states, 
the “Laeken Council” issued a declaration trig-
gering efforts to constitutionalize the European 
Union. To this end, a reform process was ini-
tiated involving a body called the Convention 
on the Future of Europe (Convention), made 
up of European and member state government 
representatives and parliamentarians.2 This re-
form process resulted in the recommendation 
in 2003 of a draft Treaty Establishing a Constitu-
tion for Europe (Constitutional Treaty),3 which 

was subsequently approved by the Intergovern-
mental Conference and the European Council 
in Rome in October 2004. Despite several mem-
ber states ratifying the Constitutional Treaty, it 
was rejected by popular referenda in France and 
the Netherlands in the spring of 2005. At that 
time, and in view of the obvious risks to ratifi-
cation in some other member states, the process 
of constitutionalization ground to a halt. 

The “no” majorities in France and the Neth-
erlands can indeed be explained by different na-
tional factors; in discussions following the refer-
enda, it came to light that it was the very idea of a 
European constitution, rather than the substan-
tive amendments proposed, that was the main 
issue in dispute. Although there is no doubt 
that the Treaty on European Union,4 signed in 
Maastricht and in force since 1992, implies a set 
of basic institutional rules typical of any con-
stitution, many have argued that the Conven-
tion process signified a kind of state-building 
exercise without the necessary social conditions 
for legitimizing such a change. Thus, the project 
of a European constitution was revealed to be a 
trap, inhibiting institutional reform. 

After a two-year period of stagnation (or 
“reflection” for those judging the time lag more 
positively), the German presidency of 2007 
sparked negotiations aimed at breaking the 
impasse. These negotiations were backed by a 
group of experienced member state politicians 
headed by Giuliano Amato of Italy, and were 
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further supported by two members of the Euro-
pean Commission, who had worked on a revised 
text for the Constitutional Treaty. Based on the 
proposals put forth by this group, the European 
Council began the negotiations on treaty re-
form which led to the Treaty of Lisbon. Disputes 
concerning the representation of states in the 
European Parliament and European Commis-
sion, as well as voting procedures in the Euro-
pean Council, were eventually settled by com-
promise. The drafters of the proposed Treaty of 
Lisbon were determined that it be ratified using 
an accelerated procedure in all member states; 
it should, if the original schedule is maintained, 
come into force before the next European Par-
liament elections in 2009. 

If entered into force, the Treaty of Lisbon 
introduces a number of changes to make the 
EU more effective and democratic. All of the 
changes go back to the work of the Convention:

European legislation would become more 
democratic as the European Parliament 
would gain powers. The codecision proce-
dure would be turned into an “ordinary leg-
islative procedure” and, with a few excep-
tions, the Council and Parliament would 
participate in legislation on an equal basis, 
including, importantly, decisions on the 
budget. This reform would turn the two 
institutions into something resembling a 
genuine bicameral legislature. Moreover, 
decision procedures would become more 
transparent in that the Council of Ministers 
would meet in public when consulting on 
legislation.

Following evolving practice, the Treaty 
of Lisbon includes two rules designed to 
bring the institutional structure of the EU 
closer to that of a “responsible” parliamen-
tary democracy. It explicitly states that the 
Commission shall be responsible to the 
Parliament, which shall be able to force the 
Commission to resign by a motion of cen-
sure. In addition, the Parliament shall elect 
the president of the Commission on the rec-
ommendation of the European Council.

Further strengthening democracy at the 
European level, national parliaments would 

•

•

•

be given an enhanced role in the EU gov-
ernance structure. The Treaty of Lisbon’s 
new article 33 acknowledges the right of na-
tional parliaments to acquire information 
from European institutions, and to evalu-
ate EU policies in the areas of freedom, se-
curity, and justice. Moreover, the Treaty of 
Lisbon endorses the power of national par-
liaments to control European Commission 
powers according to the 2004 Protocol on 
the Application of the Principles of Subsid-
iarity and Proportionality;5 it also provides 
for the participation of national parlia-
ments in a convention that in future shall 
prepare any further treaty reforms. While 
national parliaments gain veto powers over 
changes to the Treaty of Lisbon, citizens will 
also be able to initiative policy proposals for 
consideration by the EU. Of course, since 
both procedures require the coordination 
of many actors, only experience can reveal 
their actual impact.

To make the enlarged EU more effective, the 
European Council’s complicated decision 
rules, laid out in the 2003 Treaty of Nice,6 
have been revised. Under the Treaty of Lis-
bon, a qualified majority shall require the 
agreement of 55 percent of Council mem-
bers, provided that they represent countries 
with at least 65 percent of the EU’s popula-
tion. The presidency of the European Coun-
cil, currently rotated every six months, shall 
be elected for a two-and-a-half year term to 
improve the coordination of EU strategic 
policies, and thus make them more effec-
tive. After 2014, the size of the Commission 
shall be reduced to eighteen members.

Regarding EU foreign policy, the Treaty 
of Lisbon would end the dual positions of 
High Representative for the Common For-
eign and Security Policy, and the Commis-
sioner for External Relations and European 
Neighborhood Policy. The revised High 
Representative shall at the same time be a 
vice-president of the Commission. As a re-
sult, the need for coordination would be re-
duced, and the EU would be better able to 
act in a unified manner in its relations with 
other states or international organizations.

•

•
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It should not be ignored that in contrast to 
the Constitutional Treaty proposed by the Con-
vention in 2003, the Treaty of Lisbon involves 
some backward steps that are the result of the 
compromises struck by the heads of member 
state governments. For example, the word “con-
stitution” was explicitly avoided in the wording 
of the Treaty of Lisbon, as was all symbolism 
which might have implied EU statehood. Ironi-
cally, this triggered discussions about whether 
the Treaty of Lisbon might be a “constitution in 
disguise.” 

More significant is a substantial loss of 
transparency for citizens. Instead of consolidat-
ing existing treaties into a single document (as 
the proposed Constitutional Treaty would have 
done), the legal foundation for the EU polity 
would continue to exist in separate documents: 
one still called the Treaty on European Union, 
the other renamed the Treaty on the Function-
ing of the European Union. The 2000 Charter 
of Fundamental Rights of the European Union 
(Charter)7 is not one of the treaties considered 
part of the legal foundation of the EU, although 
the Treaty of Lisbon does makes reference to the 
Charter, and its provisions are binding (except 
on the United Kingdom and Poland). The new 
decision procedures in the Council would not 
come into effect until 2014, and, until 2017, each 
member of the Council will be able to request 
that the decision rules established in the Treaty 
of Nice be applied.

In spite of the abovementioned shortcom-
ings, agreement on the Treaty of Lisbon remains 
an important step in overcoming the crisis faced 
by the EU after the failure of the Constitutional 
Treaty. After the Constitutional Treaty received 
widespread support in public debate (and in the 
ratification process), the heads of member state 
governments had every reason to build on the 
work of the Convention. The Treaty of Lisbon is 
the product of this effort. Despite some compro-
mise revisions arising from intergovernmental 
bargaining, the improvements of the existing 
treaties would be significant, both in the effec-
tiveness of governance, in and the democratic 
legitimacy of the EU. 

State of Ratification

As of August 2008 twenty-two member 
states have signed the Treaty of Lisbon.8 So far 
only Ireland has chosen not to ratify it. In Ger-
many, the Czech Republic, Finland, and Po-
land, parliaments have approved the Treaty of 
Lisbon according to the required procedures. 
However, the formal signatures of heads of state 
are still pending in these countries. In Germany 
and the Czech Republic, this delay is related to 
proceedings in their respective constitutional 
courts; in Poland, delay is due to the hesitations 
of a Eurosceptic president. In Sweden and Italy 
(where the Senate has already given its approv-
al), parliaments have yet to decide on the Treaty 
of Lisbon, but plan to finish ratification in the 
fall of 2008.

Nevertheless, the Irish “no” vote has raised 
doubts about the future of the ratification pro-
cess, as the Treaty of Lisbon cannot be set into 
force without the unanimous approval of all 
member states. In turn, it is likely that the Irish 
referendum will have repercussions on ratifica-
tion processes in other member states. (This is 
the case even in the United Kingdom where rat-
ification debates have put pressure on the prime 
minister to call a referendum.) Meanwhile, the 
Irish government has endorsed a continuation 
of the ratification process, and has promised to 
issue proposals on how it might respond to the 
failed referendum. Still, the future of EU reform 
has become bleak.

The EU is in a paradoxical situation: the 
Treaty of Lisbon, like the draft of the Constitu-
tional Treaty elaborated by the Convention, is 
designed to improve decision-making transpar-
ency; nevertheless, the Lisbon treaty’s reforms 
— directed at democratizing the EU, and pro-
viding for better control of subsidiarity — have 
been jeopardized by a citizen majority in a 
small member state. While this does not in it-
self signify a crisis of the EU, the blockade of 
important EU reforms calls for a consideration 
of ways out of this situation.

Out of the Trap
The situation created by the recent Irish 

referendum should remind us of the risk posed 
to successful amendment of EU treaties, when 
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the ratification process provides every member 
state with a veto. Notably, ratification problems 
have occurred in nearly all treaty reform exer-
cises between 1992 and 2001.  

The reaction of the European Council to 
the events discussed here has not helped to re-
solve the problem. The history of the drafting 
of the Constitutional Treaty is revealing in this 
regard. Following the negative referenda in 
France and the Netherlands (after the two-year 
lull), the European Council began the negotia-
tions which eventually led to the Treaty of Lis-
bon. Some substantial and symbolic changes, 
as well as an accelerated ratification process, 
were agreed to in order to save the Convention 
project. Although Convention negotiators in-
cluded elected representatives from European 
and national parliaments, the Lisbon treaty was 
essentially the result of intergovernmental ne-
gotiation. The shift between the parliamentary 
and governmental decision settings hardly bol-
stered the legitimacy of the treaty amendment 
process. Rather, it led to the Convention ap-
pearing as an attempt to circumvent the broad-
er input of democratically elected politicians in 
favour of government interests. Not surprising, 
citizens reacted negatively to this strategy. I am 
not claiming that the shift from a supranational 
constitutional process to intergovernmental 
negotiation necessarily explains the outcome 
of the Irish referendum. Nevertheless, from a 
normative point of view, this feature of the rati-
fication process is problematic. To continue this 
practice of having governments renegotiate EU 
treaties can only lead European integration fur-
ther towards a dead end.

But what can be done in the current situa-
tion if the option of intergovernmental renego-
tiation of the Treaty of Lisbon is no longer avail-
able? A number of strategies have been debated, 
most of them going back to the recommenda-
tions which followed previous problematic rati-
fication exercises:9

The first option is for Ireland to opt out 
of those provisions of the Treaty of Lisbon 
which might have wrankled Irish voters. 
However, important constitutional provi-
sions like decision rules and legislative pro-
cedures should not be subject to an opt-out 

•

for a single state. Moreover, in the Irish case, 
we do not really know which provisions 
were rejected by a majority of citizens. If 
the Treaty of Lisbon were only partially ap-
plied to Ireland, this might still go against 
the will of a majority of Irish citizens; as a 
result, this strategy bears significant risks.

A second strategy would be to adopt some-
thing like the informal mechanisms used 
by Canadians to solve their constitutional 
problems after the failure of reform attempts 
in 1990 and 1992. Indeed, once the Treaty of 
Lisbon gains the support of a broad majority 
of member state parliaments, it could be im-
plemented through “implicit change.”10 New 
rules could be applied in practice, or imple-
mented by informal interinstitutional or in-
tergovernmental agreement. Such a process 
could be used to reallocate jurisdiction, for 
instance, by the application of the rules of 
enhanced cooperation (were an individual 
member state to rebut EU authority over a 
particular policy field). Implicit change may 
also be acceptable for amendments to Eu-
ropean legislative procedures, although it is 
obviously inappropriate for other changes, 
including changes to European Council de-
cision rules, or to significant institutional 
changes such as the introduction of an EU 
president.

Even for those rules that could be adjusted 
implicitly, a “no” vote on a proposed amend-
ment should prevent the Council and the Eu-
ropean Parliament from proceeding with treaty 
changes. To do otherwise would go against the 
minority will of EU member states, which, ac-
cording to existing amendment rules, have veto 
power. Indeed, under current conditions, the 
legitimacy of a policy of implicit change is dubi-
ous.  

A third, pragmatic way to save the Treaty of 
Lisbon might be to ask the Irish people to 
vote again, after a period of time has passed. 
This may be the simplest and best solution 
to the current deadlock, not least because 
it worked in October 2002 to overcome 
a failed referendum on the Treaty of Nice. 
However, this procedure makes sense only 
on the condition that the referendum ques-

•

•
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tion submitted to citizens, along with other 
referendum conditions, be different from 
the first vote. Otherwise, a new referendum 
would not be taken seriously.

Even if these strategies worked, repeated 
ratification failures should encourage further 
general discussion of treaty amendment proce-
dures. Experience with the difficulties involved 
in securing treaty amendments since the early 
1990s, tells us that a clear majority of member 
states tend to support ratification, whereas only 
one or two tend to oppose it. Blockades prevent-
ing necessary reform could be avoided if treaty 
amendments were ratified with less than unani-
mous approval.

But is this possible? Given the character of 
the EU as a union of states, there seems to be 
no normative way to justify doing away with (or 
ignoring) the veto of a single member state. To 
suggest otherwise renders insecure the consti-
tutional protection afforded to a member state’s 
existing influence over EU affairs, and would 
facilitate the transfer of powers from a mem-
ber state to the EU against the will of a national 
parliament or citizenry. To allow this to occur 
would imply that constituent power has shifted 
to the European level. It is, however, debatable 
whether the necessary societal foundation exists 
for such a constitutional transformation in the 
EU.11 Indeed this transformation would require 
citizens to identify more with the community 
of Europeans than with their own nation. To be 
sure, a deviation from the existing unanimity 
rule would also require changing the existing 
amendment rules for EU treaty change; to ex-
pect this change to occur is far from realistic.

The difficulty with such reasoning is that 
it seems to lead us back to a dead end. The re-
quirement of unanimous member state ratifica-
tion will remain as long as the treaties are not 
revised in a kind of “constitutional moment.” 
But, as explained above, it was the very discus-
sion of the constitutionalization of Europe that 
blocked the development of the EU some years 
ago. Treaties in general, and in particular the 
treaty rules presently in force, require the con-
sent of all partners; there seems to be no alter-
native to member state unanimity. 

There is, however, the possibility of a moder-
ate de facto deviation from the unanimity rule, 
with the proviso that member states voluntarily 
and explicitly allow themselves to be outvoted 
in the ratification process. A procedure which 
may allow this was proposed by the so called 
“Penelope” group, a group of experts who draft-
ed a constitutional treaty proposal for the then 
president of the European Commission.12 The 
idea was to introduce a qualified-majority rule 
through the mechanism of a second treaty, rati-
fied alongside primary treaty reforms. This pro-
cedure could be defended with the argument 
that actors might accept rules which informally 
reallocate decision-making power if they are 
asked to do so under a “veil of ignorance”; in 
other words, it they do not know how they are 
affected by new decision rules, or if their deci-
sions are guided exclusively by general norms. 
In reality, these “Rawlsian” conditions rarely 
apply among individual actors, not to mention 
relations among member state governments. 
Therefore, it is not likely that they will agree to 
a majority decision rule, particularly if those 
member states rejecting an amendment are ul-
timately confronted with the alternative to leave 
the European Union.

There is, however, another way to arrive at 
majority decisions without depriving individu-
al member states of their right to decide on the 
course of EU treaty reform. In contrast to the 
“Penelope proposal,” which requires all mem-
ber states to conditionally surrender their veto 
without knowing the result of the ratification 
process, it is possible to give member states in 
which ratification failed the opportunity to de-
clare their position after they know the decision 
made by other states. 

This would lead to the following procedure: 
if four-fifths of member states (which should 
represent a qualified majority of the EU’s popu-
lation) have ratified a treaty amendment, those 
member states that have voted “no” will decide 
a second time, in accordance with their nation-
al constitutional provisions. In considering the 
“yes” vote already taken by a strong majority of 
other EU member states, the “no”–voting mi-
nority would be required to decide whether or 
not to accept the majority decision in favour of 
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proposed amendments. In this second decision 
on a revised question (and in a different politi-
cal context), it is probable that the existence of 
a weak solidarity among European citizens will 
encourage citizens in holdout member states to 
vote in favour of treaty amendment.13 If a member 
state national parliament or citizenry votes “no” 
in a second referendum, the European Council 
should determine how to proceed, after consid-
eration of the substance of treaty amendments 
and the outcome of the ratification process. The 
Council could be permitted to come to the con-
clusion that the amendment process should be 
completed without a change to the proposals at 
issue; however, in the case of a single state block-
ing amendments which all other member states 
have explicitly accepted, the Council would have 
good reason to require the holdout state to decide 
either to secede from the EU, or accept the major-
ity vote. In view of the consequences of secession, 
it is not very likely that a member state would opt 
for that course of action. A “no” vote on secession 
in the respective member state would then grant 
strong legitimacy for the EU to proceed with 
treaty amendments through the mechanism of 
implicit change.

This solution requires neither changing nor 
bending treaty law, and it avoids playing po-
litical games with member state parliaments 
and citizens. Ultimately, what is necessary to 
avoid the EU’s trap of constitutional politics is 
an implicit, but legal change to the ratification 
rules, so that a majority decision on a particu-
lar amendment will be accepted by all member 
states. A second Irish referendum could be an 
adequate opportunity to test the merits of this 
solution.
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Introduction
Over the past decade of Labour government 

in the United Kingdom (U.K.), the regulation of 
sexual orientation through law has frequently 
been explained by its supporters through a nar-
rative of progress and even emancipation. The 
most recent junction in this journey came in 
2007, with the coming into force of the Equality 
Act (Sexual Orientation) Regulations on 30 April 
2007.1 These Regulations contain measures pro-
hibiting discrimination on grounds of sexual 
orientation in the provision of goods, facilities 
and services, education, the use and disposal of 
premises, and the exercise of public functions.2

The Regulations must be set within the wider 
context of the still fairly new Equality Act 2006,3 
which created the Commission for Equality and 
Human Rights (the enforcement body for the 
Act), and which replaces the piecemeal system 
of equality rights protection previously found 
in the Equal Opportunities Commission, the 
Commission for Racial Equality, and the Dis-
ability Rights Commission. The Equality Act 
2006 outlawed discrimination on the grounds 
of religion or belief, and imposed duties related 
to sexual discrimination on persons perform-
ing public functions, but left for a later day the 
issue of sexual orientation discrimination in the 
provision of goods and services. 

Understood in this context, and given the 
fact that legal change addressing this issue came 
about by statutory instrument rather than pri-
mary legislation,4  the sexual orientation Regu-

lations might be interpreted as a mere tidying 
up exercise. However, this would be a misinter-
pretation of events. The issue of sexual orienta-
tion was held over to be dealt with by second-
ary legislation, in part because of the perceived 
complexity and controversial nature of the issue 
and, perhaps, in the hope that extensive public 
debate and discussion would be avoided.5 Ulti-
mately, the Regulations were approved by Par-
liament in March 2007, and entered into effect 
on 30 April 2007.

Even before the Regulations were laid be-
fore Parliament, a storm of controversy erupted 
which raised wide-ranging concerns related to 
rights, sexuality, religion, beliefs, secularism, 
the limits of tolerance of minorities, as well as 
to how minorities are socially constructed. This 
article focuses on parliamentary and print me-
dia representations of the issues at stake. Cen-
tral to the controversy was the future status of 
Catholic adoption agencies, which are subject 
to the Regulations in that they provide a service 
to prospective parents.6 The widely discussed 
question was whether those agencies should be 
exempt from a duty to consider same-sex cou-
ples on an equal basis in the application of the 
“best interests of the child” test, in placing chil-
dren for adoption. 

The issue assumed a symbolic importance 
far beyond its practical relevance. It was widely 
agreed that there were many avenues open to 
same-sex couples wishing to pursue adoption 
aside from the Catholic agencies and, intuitively, 
it seemed unlikely that many same-sex couples 
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would be adamant on pursuing adoption only 
through a Catholic agency. Nevertheless, same-
sex adoption came to stand for a larger princi-
ple concerning the extent to which faith-based 
groups, which receive public subsidy, could be 
exempted from anti-discrimination legislation 
when providing a public service. Conversely, the 
principle was expressed as concerning the ex-
tent to which the discourse of equality and gay 
rights trumped the sincerely held faith-based 
views of a minority, views which were being ex-
pressed through the provision of adoption ser-
vices. Not surprisingly, the adoption issue also 
fuelled well-worn discourses around the best 
interests of children, same-sex parenting, and 
the heterosexual family as the “gold standard” 
in the raising of children.7 

Constructing the Minority Group
Opposition to the sexual orientation Regu-

lations was articulated through a mixture of old 
and new tropes. While my particular interest in 
this article is the new discourses around secu-
larism and the rights of religious minorities to 
exist in a secular society — a characterization 
which I want to problematize — there is still 
plenty of space for longstanding old arguments 
which centre on children. Not only do these 
discourses focus upon the way in which the 
best interests test should be applied, but also on 
other claims familiar to those who have studied 
anti-gay rhetoric.8 For example, much attention 
was paid to the family run bed-and-breakfast 
establishment, and the alleged right of propri-
etors to turn away same-sex couples because the 
proprietors’ faith would not allow them to cre-
ate opportunities for those couples to engage in 
sodomy within the family home (a home which, 
of course, had been turned into a commercial 
operation).9 This example allowed both sides to 
demonstrate the manipulability of the binaries 
of public/private, commercial/residential, and 
home/work, in support of their arguments. It 
also gave rise to interesting references to the 
act/identity distinction related to sexual orien-
tation. Couples would be turned away, not be-
cause of who they are, but because of what they 
would potentially do (on the assumption that 
the act of doing sodomy is an inevitable result of 

being given an opportunity to practice it).10 The 
language of child protection also figured prom-
inently in this example, appearing in claims de-
fending children in hypothetical families from 
the infiltration of homosexuals into the family 
home. Such language resonates with very old 
tropes concerning pollution and infection.11

In both political and media debate, consid-
erable time was also given over to schools. Bar-
oness O’Cathain, for example, recounted that: 

a pro-gay group . . . is already going around 
the country telling schools that the regulations 
mean they have to normalise homosexuality 
to seven-year-olds and read gay fairy tales in 
the classroom.12 

Here, the longstanding trope concerning the 
promotion of homosexuality through educa-
tion reappears; this trope has a pedigree dating 
back to the now repealed section 28 of the Local 
Government Act,13 which prohibited the promo-
tion of homosexuality by local authorities as a 
“pretended family relationship.”14 Opponents 
of the Regulations feared that the letter of the 
law, as well as the “climate of fear”15 created by 
the Regulations, would force schools, including 
faith-based schools, to promote homosexuality 
through gay sex education classes. In this way, 
faith-based schools would be prevented from 
promoting sexual monogamy through the in-
stitution of marriage. 

However, there was also a new focus in pop-
ular and parliamentary debate, which turned 
on faith-based, conscientious objectors to ho-
mosexuality — those who provide goods and 
services to the public. In this argument, the 
wedding photographer and the caterer become 
the oft-cited examples of those who might feel 
morally compelled to turn away lesbian or gay 
clients.16 The objectors to homosexuality are 
consistently constructed as a minority group, 
and an increasingly oppressed minority, which 
will be forced to act against its genuinely and 
deeply held religious beliefs. In the process, the 
minority’s rights are trumped (and trampled 
upon) in the service of the rights of “well or-
ganised and intolerant lobbies,”17 who have the 
backing of political elites. While supporters of 
the sexual orientation Regulations describe the 
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law as achieving a balance among conflicting 
rights; for opponents, the law does precisely the 
opposite — it throws the relationship between 
equality and freedom of religion out of balance, 
and does so in such a way as to counter the 
historic Englishness of protections for liberty, 
speech, and the freedom of groups to practice 
their beliefs. As one opponent of the Regula-
tions puts the point: “It is a development en-
tirely at variance with our well rooted tradition 
of religious tolerance and liberty.”18 In this way, 
the law ignores the interests of an increasingly 
persecuted minority and puts innocent, morally 
upstanding individuals in fear of prosecution.19 
Thus, “religions are now seen not primarily as 
beneficiaries of rights of protection from the 
state, as subjects enjoying religious freedom, but 
as potential sources of human rights breaches. 
Religion is a problem.”20

The Silenced Majority
At the same time, critics of the Regulations 

suggest that the law has also ignored the voices 
of the (silenced) majority, which occupy the 
genuine “middle ground” of politics. The sexual 
orientation Regulations are “a weapon promot-
ing discrimination against both majority and 
minority religious faiths,”21 which have been 
marginalized by the actions of political elites 
seeking to find favour with a well organized, 
articulate, and powerful lesbian and gay con-
stituency. This middle ground is constructed 
through “common sense,” but common sense 
which also includes the practice of disclaiming 
homophobia.22 That is, opponents of progres-
sive gay rights legislation increasingly make 
clear — and this has always been true to some 
extent — that they are not homophobic. Indeed, 
many commentators and politicians go further 
and are at pains to point out that they have sup-
ported gay rights in the past, but that this is a 
step too far.23 While these critics proclaim their 
support for anti-discrimination legislation in 
employment, possibly even for civil partnership 
legislation (probably because it is not marriage 
in name), and occasionally even support anti-
discrimination legislation with respect to goods 
and services in general, the moral or common 
sense objection to gay rights should also be re-

spected and protected. Scepticism regarding the 
value of same-sex adoption provides one such 
example of common sense which is self-evi-
dently true, but which has been silenced by the 
totalitarianism of gay rights.24 Thus, critics seek 
to defend both the rights of a minority, as well 
as the views of the majority. They can also por-
tray themselves as defenders of the faith, and 
all faiths, by pointing to both the established 
Church and to the country’s Christian heritage 
(which is being eroded by the government), as 
well as to the importance of a multifaith, mul-
ticultural society. Finally, critics are the defend-
ers of the best interests of children who are 
otherwise sacrificed to a political correctness, 
which protects the rights of lesbians and gays as 
consumers of adoption services. 

In response, proponents of the Regulations 
rely heavily on the rhetoric of equality rights, 
fairness, and balance: “the measures we have 
brought forward protect the rights of individu-
als and organisations to hold religious beliefs 
while also ensuring that everyone lives a life 
free from harmful discrimination.”25 Analogies 
are drawn between sexual orientation, race, and 
gender, all of which are deserving of the same 
level of legal protection: “I start from a very firm 
foundation: there is no place in our society for 
discrimination.”26 The need for compliance with 
international obligations is also mentioned.27 
The discourse of child welfare, moreover, is 
countered on its own discursive terrain. Argu-
ments are made that the Regulations will pro-
tect gay youth from bullying in schools, protect 
children of gay parents from discrimination in 
education, and could ensure that children, who 
would otherwise not be adopted, will find lov-
ing homes with same-sex couples (although 
the gold standard of heterosexual parenting re-
mains largely untroubled in these arguments). 
Many supporters of the Regulations also bolster 
their positions by proclaiming their own Chris-
tian faith, which is articulated through compet-
ing, progressive principles of tolerance, fairness, 
and social justice.28

But this discursive battle becomes abstract-
ed to a further degree in the debates, as it is in-
creasingly reformulated in terms of a struggle 
between secularism and faith. Opponents cas-
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tigate the Regulations as yet further evidence 
of a secular ideology, which has become the 
dominant and guiding principle of the Labour 
government and, indeed, of political elites more 
generally. In this narrative, it is rights dis-
course, and specifically the Human Rights Act 
1998,29 which is central to the undermining of 
freedom and pluralism, and which has created a 
literal perversion of “right reason.” Through the 
protection of human rights, a secular society is 
being forced upon the population; this secular 
society is one in which religion is relegated to 
a narrow private sphere, closeted from public 
display. The Regulations do provide for excep-
tions for religious organizations. However, for 
their opponents, these exceptions only protect 
the narrow sphere of worship (that is, religious 
identity), rather than the “doing” of religion in 
the public realm (the practice). As Julian Rivers 
argues, “at best, this seems to create a category 
of ‘tolerated’ religion which may be permitted 
between consenting adults in private, but which 
ideally would be eradicated.”30 Therefore, in an 
unlikely twist, the distinction between act and 
identity — often deployed to regulate sexual 
identities and practices — now gets knowing-
ly reversed by opponents of the Regulations in 
defence of the right to practice religion.31 By 
contrast, proponents argue that the religious 
exceptions ensure that a balancing of rights is 
achieved, and the key distinction is the line be-
tween the religious and the commercial. Once 
that line is crossed, religious groups must act in 
a nondiscriminatory fashion. Moreover, faith-
based schools, it is argued, can continue to pro-
mote monogamous heterosexuality within the 
institution of marriage, while providing emo-
tional support to all children.32

Secularism as Fundamentalism
Despite the exceptions for religion in the 

Regulations, opponents remain adamant that 
secularism has become the dominant ideology 
and, indeed, they claim that it is the new reli-
gion of the political class, which has trampled 
over and silenced all others. In making this 
claim, ambiguity is apparent as to whether 
all religions have been unfairly treated, which 
is sometimes claimed, or whether, more spe-

cifically, it is the country’s Christian tradition 
which is under constant threat from the secu-
lar. At this point, there are interesting analogies 
that can be drawn with the way in which Chris-
tianity is constructed as under threat from mul-
ticulturalism. The focus on Catholic adoption 
agencies, and the extent to which this issue re-
sulted in extensive joint lobbying of government 
by Catholic bishops and the Church of England 
hierarchy, underscores the extent to which the 
issue was seen as an attack on Christianity. This 
is further supported by the way in which sec-
ularism has been constructed, not only as the 
new religion, but as a fundamentalist religion, 
in which thinly veiled comparisons are drawn 
to Islam.33 As Rivers warns: 

[I]t seems that a new moral establishment is 
developing, which is being imposed by law on 
dissenters. Those filling public offices are well 
advised to avoid challenging it, and even the 
most measured and reasoned public question-
ing of its truth can trigger formal investiga-
tions. This new orthodoxy masks itself in the 
language of equality, thus refusing to discuss 
its premises and refusing to articulate its con-
ception of the good.34 

Even Catholics on the progressive left, in 
defence of gay rights, resort to language that is 
not altogether dissimilar: “in the post-socialist 
age, non-faith based progressives are deadly se-
rious about imposing their liberalism.”35

In this regard, the debate provides a flavour 
of the way in which secularism is invoked in the 
U.K. as the sign of a contemporary ideological 
struggle. On this point, Judith Butler has re-
cently addressed how secularism is deployed in 
the admittedly very different political culture 
of France to interrogate how it works to bolster 
anti-Islamic “progressive” politics.36 In doing 
so, she also makes the general argument that 
“secularism does not so much succeed religion 
sequentially, but reanimates religion as part of 
its ideas of culture and civilization.”37 I would 
argue that the controversy around the Regula-
tions could be interpreted in support of this the-
sis. Rather than the totalitarian imposition of a 
secular ideology upon a faith-based population 
— with the replacing of religion by a new faith 
(in liberal rights) — we find instead a “mix of 
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religious and secular ideals,”38 in which secular-
ism does not succeed religion but coexists, per-
haps uneasily, with it. 

Butler argues, and here she mirrors the views 
of many opponents of the Regulations, that “se-
curalism has a variety of forms, and many of 
them involve forms of absolutism and dogma-
tism that are surely as problematic as those that 
rely on religious dogma.”39 However, in the U.K. 
the evidence of the absolutism of secularism is 
far from compelling. Stewart Motha makes this 
very point in relation to the juxtaposition of lib-
eralism and the construction of Islamic funda-
mentalism, when he argues that “the repression 
of the religious as the condition of modern poli-
tics reveals itself to be the unfinished enterprise 
threatened by the eternal return of religion.”40 
Motha refers to a British culture which can 
claim to be both “secular in outlook” and, at 
the same time, “committed to Christian institu-
tions, political and juridical formations.”41

There is much evidence for Motha’s claim 
in the events surrounding the Regulations. A 
superficial examination of the structure of the 
Regulations themselves reveals that faith is em-
bedded within the law in the form of exemp-
tions. Religious faith is taken to be synonymous 
with the integrity of belief, and serves to exempt 
the application of the law.42 While opponents 
may argue that the exemptions are drawn too 
narrowly, the relevant point is that they are 
drawn on the basis of religion rather than, for 
example, on the basis of sincerely held belief. 
Moreover, parliamentary debates are virtu-
ally devoid of any criticism of faith-based ho-
mophobic views.43 Instead, supporters of the 
Regulations argue that when religious groups 
offer a service to the public, they have crossed 
a line (the religious/commercial, public/private 
binary) such that the application of the law is 
appropriate.44 But there is little discursive space 
for a critique of religion (especially of Christi-
anity), or for a discussion of the offensiveness 
of some religious doctrine.45 Furthermore, 
faith-based schools, which remain high on the 
government’s agenda, are still allowed to pro-
mote marriage and heterosexuality as the most 
desirable way of life.46 The one notable excep-
tion to this uncritical acceptance of religion can 

be found in the speech of the openly gay and 
Muslim member of the House of Lords, Lord 
Alli, who makes clear that discriminatory views 
grounded in religious texts are unacceptable in 
a liberal democracy, and not just when religious 
actors enter the public, commercial sphere: 

When I read the Koran, it tells me in some pas-
sages that I must kill Jews. If I believe strongly 
enough that I must kill Jews, does that mean 
that I have the right to say, ‘Exempt me from 
legislation because I believe it strongly enough. 
Let me discriminate against Jews, at least, be-
cause I believe it strongly enough and it is writ-
ten in the Koran?’47

However, what further undermines the 
claim of the absolutism of secularism in the 
way in which it is deployed by opponents of the 
Regulations, is the place given to religious voic-
es in political debate in the U.K. The Catholic 
Church and Church of England played promi-
nent roles around the same-sex adoption ques-
tion, facilitated by the membership of Church 
officials in the House of Lords, hardly a secu-
lar institution.48 But the political terrain was 
further complicated by the religious beliefs of 
prominent Labour politicians, and the way in 
which religion, particularly for politicians of 
the centre-left, has been partially closeted from 
the public sphere. Most famously, Tony Blair’s 
admission of his deeply held religious beliefs 
and his conversion to Catholicism immediately 
after leaving office, combined with his openly 
admitted fear of being labelled a “nutter” for his 
faith, underscore the complexities of religion for 
the Labour Party.49 The then Secretary of State 
for Communities and Local Government, Ruth 
Kelly, is well known as a practising Catholic and 
member of the Opus Dei organization, and ru-
mour had it that she had difficulty supporting 
the Regulations, despite having responsibility 
for social cohesion and inclusion as part of her 
government portfolio.50 Even the Civil Partner-
ship Act 2004,51 although often described as a 
further sop to the lesbian and gay communities, 
prevents the forming of civil partnerships in 
religious buildings, and ensures that marriage 
is restricted to the union of one man and one 
woman.52

The need for discretion that seems to be felt 
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by some British politicians — with respect to 
Roman Catholicism at least — could be seen as 
evidence that practising Christians have been 
forced into a sphere of privacy — even secre-
cy — by the dominance of secularism on the 
left. Equally, however, the need for discretion 
might be the result of age-old stereotypes re-
garding Catholics, secret societies, and foreign 
allegiance to the Vatican. I would suggest that 
it indicates, at a minimum, a complex and con-
tested relationship between religions, but more 
crucially between Christianity and politics in 
Britain today, which is informed by the historic 
roles played by the established Church and Ro-
man Catholicism.53

Kate Nash has argued that human rights 
politics in the U.K. is best described in terms of 
a “communitarian rights culture,” in which the 
values of dialogue, compromise, and “the at-
tempt to reach and sustain agreement over con-
flict and divergence in understandings of social 
relationships” is paramount.54 She finds that the 
Civil Partnership Act exemplifies this culture, in 
which the divisive debates which have charac-
terized struggles over same-sex marriage have 
been largely absent from British political life. In 
my view, there is much merit to this position, 
but the sexual orientation Regulations demon-
strate the precariousness of such communitari-
an approaches to rights, as well the potential for 
rights struggles to produce polarized positions. 
Although the Regulations carve out religious ex-
emptions, and are characterized by proponents 
as a sensible, reasonable balancing of equality 
rights and religious freedom in a democratic so-
ciety, the language of balance and compromise 
always leaves open the possibility of further 
struggle over the proper balance of competing 
rights, and over the question of whether society 
has gone too far: “this legislation effects a rear-
rangement of discriminatory attitudes and bias 
to overcompensate and skew the field the other 
way.”55 In this moment, rights are constructed 
as a zero-sum game.56 They favour individual-
ism over “the rights of voluntary societies.”57 
Given that the Human Rights Act itself was a 
skilful attempt at balancing fundamental rights 
and the principle of parliamentary supremacy, 
leaving inevitable rights compromises to be re-
solved in the political realm, it is hardly surpris-

ing that British rights discourse has become a 
site of struggle, and that debates over human 
rights have been described as a quagmire.58 Fur-
thermore, it may be that the issue of same-sex 
adoption adds a particularly combustible fuel to 
the politics of rights because of the complex re-
lationship between children, parents, and sexu-
ality.59 In part, this is because it is far too easy to 
move from the rights of consumers of services 
to the right to possess and perhaps “consume” 
our children.60 Such arguments leave support-
ers of the Regulations to rely on their faith in 
the judicial application of the best interests test 
to ensure that children’s interests are adequately 
protected. 

Concluding Thoughts
To conclude, the Critical Legal Studies move-

ment long ago taught us to be cautious about 
putting too much of our faith in rights.61 The 
experience of rights struggles around sexuality 
over the past decade reveals that the language of 
rights lends itself to anti-gay arguments which 
not only deploy rights talk, but which can mirror 
the arguments advanced by progressive actors. 
The debate over same-sex adoption highlights 
this point. Opponents of the sexual orientation 
Regulations can construct faith-based groups as 
disenfranchised, oppressed minorities which 
are increasingly forced to exercise discretion, 
and keep their beliefs in the private sphere, clos-
eted away from public view. According to them, 
the being of religion may be their right, but the 
doing of religion is subject to intense legal reg-
ulation by the state, undermining the core of 
their freedom. In this narrative, rights are being 
undermined by the secularist totalitarianism 
of the political elites and the fanatics of the les-
bian and gay movement. Simultaneously, rights 
discourse is deployed in the name of the com-
mon sense majority and on behalf of vulnerable 
children needing protection from rights seekers 
themselves.

However, the very fact that the Regulations 
have come into force may suggest cause for op-
timism, and the increasing marginalization of 
voices of opposition. On the other hand, the 
need felt by government to postpone applica-
tion of the Regulations to Catholic adoption 
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agencies until 31 December 2008, pending fur-
ther analysis of their potential impact, suggests 
that the supposed triumph of secularism is far 
from complete.
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Introduction
The Spanish Constitution of 1978 provid-

ed an opportunity for minority nationalities 
within Spain to achieve a degree of political au-
tonomy not shared by others within the state. 
During the constituent process, the non-Span-
ish speaking national communities of Catalonia 
and the Basque Country were the only political 
entities demanding political autonomy to ac-
commodate their national identities in the new 
Constitution. Today, after thirty years of demo-
cratic and constitutional development, we can 
see that the possibilities offered by the Spanish 
Constitution to recognize and accommodate 
the multinational character of the Spanish state 
have been lost. This article examines causes of 
this failure to take advantage of the possibilities 
provided by the Spanish Constitution to pro-
vide for asymmetrical political autonomy for 
minority nationalities. 

The Spanish Constitution and 
the Model of Autonomous 
Communities

After forty years of fascist dictatorship, and 
at a delicate moment in the modern history of 
the Spanish state, the Spanish Constitution of 
1978 (SC) emerged as the juridification of the 
transition to a new democracy in Spain. Dur-
ing the constituent process, divergent political 
forces were aware that for an acceptable consti-
tutional formula to be found, any new model of 
territorial organization would have to balance 

the need for unity in the Spanish state with the 
claims of different historic nationalities for po-
litical autonomy. The SC opted for an underde-
fined formula made up of two elements. First, 
the Spanish state would be founded on the ba-
sis of the unity and singularity of the Spanish 
nation, with a unitary Constitution and judi-
cial system. Second, the Spanish Constitution 
would recognize and be able to accommodate 
a right to political autonomy for the nationali-
ties and regions making up the Spanish state.1 
This open, flexible model designed by the SC 
emerged as the result of the need for political 
consensus, and as an essential means for the po-
litical and institutional recognition of historic 
nationalities in Spain.2

A deliberate vagueness in the constitutional 
text with respect to the organization of subunit 
governments within the state was another ve-
hicle of consensus among the different politi-
cal forces represented in the SC. Consequently, 
the Constitution did not establish a fixed model 
of federal or regional-territorial organization; 
it did not define the territorial map of the na-
tionalities and regions; and it did not create au-
tonomous communities, fix their organization, 
determine their powers, or provide them with 
specific jurisdiction. Rather, the creation of the 
Spanish state model emerged postconstitution-
ally as a gradual and complex — and as yet un-
finished — process.  

Although the Spanish Constitution does 
not formally establish or refer to “autonomous 
communities,” it does refer to territorial entities 
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that, in the Spanish constitutional order, are 
gifted with legislative autonomy and executive 
jurisdiction (including administration through 
their own representatives). In other words, the 
SC establishes some general rules concern-
ing who can gain autonomy and how they can 
achieve it, but leaves these general rules with-
out resolution or specification. Spain therefore 
does not have an official or constitutionalized 
name for its state model; nevertheless, doctrine 
referring to the Spanish state frequently uses 
terms such as: “autonomic” model, model “of 
autonomy,” or model of the “autonomous com-
munities.” 

Autonomous communities within the Span-
ish state include regions as well as nationalities.3 
These communities are preconstitutional in that 
the processes through which they gain a degree 
of autonomy were developed before the Consti-
tution came into force. They are also subconsti-
tutional, in that the specification of the model 
of autonomous communities took place — and 
still continues — via a set of rules and decisions 
not found in the Constitution but rather below 
it, in the constitutional block.4

The SC specifies the procedure for drawing 
up the basic institutional rules for a future au-
tonomous community; this procedure culmi-
nates in the passage of a statute of autonomy.5 
It is this statute and not the SC that determines 
the powers of each autonomous community. The 
statutes of autonomy provide the rules by which 
the autonomous communities govern and legis-
late. That is, they provide the rules allowing the 
nationalities and the regions to access self-gov-
ernment and to legally constitute themselves as 
autonomous communities as conceived in the 
SC (article 2). These statutes specify the system 
of institutions and powers for the autonomous 
communities, within the scope of the openness 
and flexibility set out by the Constitution. Thus 
autonomous communities are permitted a mar-
gin of differentiation with respect to the various 
legal provisions addressing the content of au-
tonomy. The result is potentially an element of 
both uniformity and heterogeneity in the sys-
tem as a whole.6 A statute of autonomy, adopt-
ing the form of special organic state law, also 
becomes the basic institutional norm for each 

autonomous community, and is thus integrated 
into the Spanish juridical system. As part of the 
constitutional block, a statute of autonomy thus 
forms the basic institutional regulations of the 
community, regulating its own institutions, and 
the powers it assumes in relation to the state. 

Once a community has asserted the will 
to achieve political autonomy, it can do so via 
the appropriate access route. The SC establishes 
different routes for communities to achieve au-
tonomy.7 If the statute of autonomy is drawn up 
by the general route (article 146), the autono-
mous community can assume only the powers 
listed in article 148, and must wait five years 
from the approval of the statute to extend them. 
By contrast, if the statute is drawn up using the 
procedure identified in article 151 (and in the 
Constitution’s transitional provisions), the au-
tonomous community can immediately assume 
the powers it wants, except those reserved for 
the Spanish state (article 149.1). The result is a 
distinction between “slow” and “fast” track au-
tonomous communities.

The SC therefore facilitates the creation of a 
flexible state model, structuring Spain as an au-
tonomic, multinational state. The Constitution 
was designed to be an eclectic model that, from 
every angle, aims to establish a composite, po-
litically decentralized state. Although not a fed-
eral state, it does theoretically have some char-
acteristics similar to federal political systems. 
For this reason, Spanish constitutional doctrine 
has frequently evolved on the basis of precon-
ceptions about the character of the decentral-
ized model of the autonomous communities, 
placing that model in line with quasi-federal, 
federal-regional, unitary-federal, dualist fed-
eral, or cooperative models of federalism. For 
a large majority, the Spanish model of autono-
mous communities is conceived of as a hetero-
geneous combination of federal-regional and 
unitary principles. 

Despite the fact that the SC shares a com-
mon element with federations — decentraliza-
tion designed for all rather than some of the 
territorial subunits — the model of autono-
mous communities corresponds closest to a 
decentralized regional-state model.8 Indeed, 
the devolution principle, though an unwritten 
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principle of the SC, guides the whole process of 
community autonomy (together with the con-
stitutional principles of unity and autonomy). 
Territorial communities seeking to achieve au-
tonomy regulate all decisive issues concerning 
the territorial organization of the power of the 
state not regulated by the Constitution itself. 
Because of the devolution principle, the model 
of autonomous communities shows notable po-
tential for asymmetry,9 allowing different solu-
tions for very diverse territories and different 
degrees of political will.

The Current Status of Autonomous 
Communities Within the 
Constitutional Framework 

Currently, there are nineteen statutes of 
autonomy in Spain, implementing political au-
tonomy of varying degree for seventeen autono-
mous communities (Basque Country, Catalo-
nia, Andalusia, Galícia, País Valencià, Navarra, 
Cantabria, Astúrias, Múrcia, La Rioja Aragón, 
Castilla la Mancha, Canary Islands, Extremad-
ura, Balearic Islands, Madrid, Castilla León), 
and two autonomous cities in North Africa 
(Ceuta and Melilla).10 The sum of these terri-
tories, currently provided with constitutionally 
guaranteed political autonomy, is equivalent to 
the whole territory of Spain.11 

In the long run, it has not been possible to 
resolve the latent problem of fitting the historic 
nationalities into the Spanish state. The practi-
cal development of the model of autonomous 
communities has revealed limitations in achiev-
ing the SC’s main objective: political accommo-
dation of a multinational society, particularly 
with respect to the political recognition of the 
historic nationalities in a single Constitution.12 
These limitations stem from the political elabo-
ration of the model of autonomous communi-
ties, which has made poor use of the possibilities 
offered by the SC for accommodating multina-
tionality in the Spanish state.13 The constitution-
al recognition of this multinationality has not 
materialized, and the initial distinction made 
by the SC between nationalities and regions (a 
mechanism designed to recognize the different 
positions of Catalonia, the Basque Country, and 

Galicia within the state of autonomous commu-
nities) has been diluted beyond recognition. In-
deed the potential for asymmetry in the devolu-
tion of powers to the autonomous communities 
has been reduced, and the extent of communi-
ties’ political autonomy is notably less than that 
which could have obtained under the SC.

In observing the development of the model 
of autonomous communities, it must be stated 
that the degree of autonomy of the historic au-
tonomous communities is low. Leaving aside 
possible deficiencies in the Constitution and the 
statutes of autonomy, the reason for this limita-
tion is found in the interpretation and practical 
application of this autonomy. In effect, political 
autonomy has been transformed into an essen-
tially administrative autonomy, with a corre-
sponding loss of capacity for political decision 
making by the autonomous communities.

Different mechanisms have been used by 
the central state to expand its own powers. 

Distribution of Powers

The system for distributing legislative and 
executive powers — identified in the Constitu-
tion and the statutes of autonomy — is based on 
the Spanish state determining basic standards 
or “bases” binding for all. Statutes of autonomy 
are the means through which these common 
bases have been developed by the central state, 
with the result being that autonomous com-
munities law has been used to constrain the au-
tonomy of the parliaments of the autonomous 
communities. Indeed, the indeterminate nature 
of the notion of basic standards in the Constitu-
tion has made it easy for the state to classify any 
legislative, regulatory, or executive activity it 
considers relevant as “basic,” considerably lim-
iting the scope of the autonomous powers of the 
autonomous communities.14 

Expanded state powers have also developed 
by so-called horizontal state rights, which are 
particularly important in the economic sphere,15 
or by the fixing of basic conditions for the ex-
ercise of public rights. Third, article 149.1.1 of 
the SC, which attributes to the Spanish state the 
power to regulate basic conditions guaranteeing 
the equality of all Spaniards, has been used er-
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ratically and expansively. Its normal interpreta-
tion includes all public activities necessary to 
ensure uniform treatment of citizens’ rights and 
duties.

In addition, the state’s recovery of powers 
that were initially assigned to the autonomous 
communities has been achieved through more 
subtle means. For instance, the central state 
has laid claim to jurisdiction over autonomous 
community law or policy with extraterritorial 
scope. As soon as a matter coming within the 
powers of an autonomous community reaches 
beyond that community’s territorial boundar-
ies, the state takes over the matter, claiming the 
supracommunity nature of the subject being 
regulated. Rather than establish a formula for 
joint action among affected autonomous com-
munities, the state simply assumes a general in-
terest in the matter and takes it over.   

Ultimately, the majority of the laws made 
by the autonomous communities has subsid-
iary, organizational, or procedural content; 
only a minority has significant policy content. 
The development of these laws often amounts 
to a more-or-less literal reproduction of higher-
ranking state laws.

Political Capacity and Reform

Another important indicator of the inad-
equacy of community autonomy under the 
Spanish Constitution is the limited capacity of 
autonomous community bodies to adopt their 
own policies in discrete, coherent areas.16 Cen-
tral state intervention has prevented the auton-
omous communities from developing policies 
in their own areas of jurisdiction. But even in 
areas where an autonomous community has 
exclusive powers, the central state maintains 
de facto rights of intervention in certain cases. 
There are no matters, not even those reserved 
for the exclusive jurisdiction of an autonomous 
community, where the state has not fixed policy 
directives to be followed, often with an extraor-
dinary degree of detail. Likewise, there is no 
matter of jurisdiction within an autonomous 
community that, from the point of view of so-
cial reality, has not been legally fragmented to 
permit state intervention.

For example, although the current statute of 
autonomy in Catalonia attributes to the Catalan 
government exclusive powers over housing — 
and the same is true of other autonomous com-
munities — this area has been affected by up to 
seven subsidiary areas over which the Spanish 
state has power (civil legislation, commercial 
legislation, bases of health, transport and com-
munications, telecommunications, bases of en-
vironmental matters, legislation on compulsory 
purchase). On this basis, the state has adopted 
specific measures concerning housing; approved 
action plans and programs; dictated laws; and, 
finally, created a ministry. This means the Cata-
lan government’s capacity to create policy on a 
matter of great social importance is, as a general 
rule, reduced to the rather unglamorous and 
less far-reaching role of putting state policies 
into practice, frequently in interstitial and often 
residual areas.  

Furthermore, because the Spanish state is 
the result of an act of sovereignty of a single con-
stituent subject — the Spanish nation — which 
is the sole holder of national sovereignty, only 
the state and its representatives have “constitut-
ed constituent power” to reform the Constitu-
tion. Therefore, the autonomous communities 
cannot take part in the process of constitutional 
reform, and their only chance to participate is 
reduced to the phase of the legislative initiation 
of the reform.

State Participation and Representation

It must be stressed that in the current Span-
ish state there are no effective and stable pro-
cedures — whether bilateral or multilateral 
— for participation or collaboration among the 
different levels of government (the autonomous 
communities and central state institutions) to 
determine joint policies. The autonomous 
communities do not take part in appointments 
to state institutions such as the Constitutional 
Court (which has among its functions the 
resolution of conflicts of jurisdiction between 
state and autonomous community authori-
ties), or the general judicial authority. There 
is no legislative chamber within the system 
of state institutions in which the autonomous 
communities are represented or permitted to 
codetermine law and policy. Indeed, the auton-
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omous communities hold a clearly subordinate 
position with respect to the Congress, and they 
do not have sufficient power to properly defend 
their territorial interests. Moreover, Senate rep-
resentation is not linked to the autonomous 
communities, as the majority of senators are 
elected by provinces. Nor does the Senate func-
tion as a mechanism to decentralize jurisdic-
tion, or facilitate autonomous community par-
ticipation in state decision making.17

Until recently, there has been a lack of po-
litical will to devise suitable intergovernmental 
mechanisms for participation, coordination, 
and cooperation between the central state and 
autonomous communities to put into practice 
common policies which must be jointly defined 
(particularly those with extraterritorial effect). 
There has been a similar lack of political will to 
defend the power of the historic autonomous 
communities to develop their own policies in 
their own way in areas where they have exclu-
sive jurisdiction, and where they should enjoy 
full political decision-making autonomy.

Self-Government  

Another factor constraining the political 
autonomy of autonomous communities is the 
lack of a constitutional guarantee of self-gov-
ernment in the Spanish Constitution. A guar-
antee of self-government generally ensures that 
the powers attributed to politically decentral-
ized bodies is consecrated in a constitution. In 
Spain, this constitutional guarantee is diluted 
by the fact that the criteria for the distribution 
of powers between the state and the autonomous 
communities — as defined by the Constitution 
and the statutes of autonomy — are generic, 
indeterminate, and have significant gaps. The 
distribution of powers remains at the mercy of 
state legislators who have occupied those gaps, 
especially by means of setting basic standards.

When an autonomous community ac-
cepts a statute of autonomy, the SC provides no 
mechanism to facilitate the constitutional rec-
ognition of that community as a nation.18 This 
omission deprives those autonomous commu-
nities with boundaries potentially correspond-
ing to the historical nationalities of the capacity 
to speak as a nation, which is definitive in the 

international and domestic sphere. As a result, 
there are no mechanisms to provide for autono-
mous community participation in the field of 
relations with the European Union (EU). In the 
sphere of the EU, the autonomous communities 
are therefore not considered political agents of 
the Spanish state. This gap is particularly se-
rious because the EU exercises many powers 
that are under the exclusive jurisdiction of the 
autonomous communities. In direct contrast, 
the Länder of the Federal Republic of Germany 
have the power to act directly before EU bodies 
if a matter over which they have exclusive pow-
er is affected. The Spanish state has not even 
firmly upheld the linguistic rights of Catalan 
or Basque in European institutions or the state 
Parliament.19

Taxation

Almost all taxes are established and col-
lected by the central state, with the exception of 
the Basque Country and Navarre, which have 
asymmetrical taxation agreements with the 
central authority based on preconstitutional 
“historical rights.” It must be stated that the is-
sue of finance is a site of contestation for Cata-
lonia, for example, which has not had a finance 
system to match its tax capacity and political 
autonomy. As a result of this taxation system, 
some autonomous communities lack the finan-
cial capacity to carry out their own policies.  

Ultimately, these features of the develop-
ment of the autonomous communities under 
the SC reveal that the process has not led to the 
establishment of a viable multinational state. In 
practice, only national claims that are compat-
ible with the national will as expressed in the 
Constitution are acted upon. Of course, the 
majority of those who live in the Spanish state 
— whether by goodwill or force — respect the 
SC because it is the basic legal regulation that 
controls everyone’s lives. However, Catalan, 
Basque, or Galician nationalists, for example, 
cannot be asked to consider the SC as their own, 
because it has not given rise to a multinational 
system. To expect as much would be like ask-
ing these nationalists to renounce their national 
convictions and adopt the point of view of the 
Spanish nation; it is equivalent to asking them 
to become national turncoats, so to speak. Of 
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course, they cannot be asked to do this, par-
ticularly not in name of freedom, respect, and 
democracy. 

The Consequences of 
Homogenization: Reforms to the 
Statutes of Autonomy

After the SC’s thirty-odd years in force, it is 
undeniable that the initial conception of consti-
tutional flexibility underlying the right to com-
munity political autonomy and the devolution 
principle, has not resulted in self-government 
for autonomous communities; rather, the law 
and policy made by one autonomous communi-
ty is generally indistinguishable from that made 
by the others. The state of autonomous commu-
nities began with an initially open-ended and 
“differentiated” interpretation, consecrating 
unique autonomous communities for Catalo-
nia, Galicia, and the Basque country. This inter-
pretation, however, has given way to a homoge-
nization of the model. Indeed, homogenization 
started with the first Autonomous Community 
Agreements (1981), and continued with the 
second Autonomous Community Agreements 
(1992) (the aim of which was to reduce the scope 
of the devolution principle).20

In effect, the opportunity provided by the 
Spanish Constitution of 1978 to turn the Span-
ish state into an asymmetrically decentralized 
state has been missed. The materialization of the 
model of autonomous communities has been 
the result of the specification of constitutional 
principles relating to territorial organization, 
through the so-called process of autonomy. But 
this specification has resulted in the loss of the 
constitutional objective of flexibility and asym-
metry, which seemed able to give rise to the de-
velopment of a model of autonomous commu-
nities adequate to the multinational character 
of the Spanish state. According to the thesis of 
some Spanish constitutional specialists, the ma-
jor defect of the current constitutional design is 
that an attempt has been made to resolve two 
different issues at the same time, and with the 
same techniques of territorial organization: the 
decentralization of a state and the articulation 
of its multinational nature.

By way of example of the restrictiveness of 
the symmetrical reading of the SC of 1978, and 
its effect on Spanish state policy, one might point 
to the nonacceptance of the term “nation” in the 
Basque and Catalan draft statutes of autonomy 
(approved by the parliaments of these nations 
but not accepted by the Parliament of the Span-
ish state), and the rejection of the possibility of 
a federation between the Basque Autonomous 
Community and the Autonomous Community 
of Navarre (explicitly recognized in the Span-
ish constitution in its fourth transitional provi-
sion).

The avenues available to improve or over-
come this situation are diverse. Changes should 
address in particular the autonomous commu-
nities’ lack of capacity to establish and develop 
their own policies; the lack of capacity for self-
organization in a broad sense (institutional de-
velopment, territorial organization, and legal 
instruments to carry it out); and the lack of fi-
nancial capacity to carry out policies appropri-
ately. 

In order to seek solutions to the deficits 
noted above, several different possibilities could 
be explored, including: reinterpreting the Con-
stitution and the statutes of autonomy (which 
has been suggested and attempted throughout 
this period without any positive result); consti-
tutional reform (which has not yet firmly ap-
peared on the agenda of the various political 
parties); and statutory reform within the exist-
ing constitutional framework (which is, in fact, 
being carried out).

Whatever else happens, statutory reforms 
for the different autonomous communities are 
now being tackled. Catalonia has carried out its 
own statutory reforms to overcome the Consti-
tution’s gaps and deficits related to its capacity 
for self-government, finance, and the organiza-
tion of the Catalan government. These reforms 
also address new political requirements such as 
the recognition of new rights and duties; prin-
ciples guiding public policies; and the definition 
of a new system of relations with the EU, the 
Spanish state, and the other autonomous com-
munities. The degree to which the state is pre-
pared to accept political heterogeneity across 
the autonomous communities (and within the 
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framework of the Constitution) can be seen in 
these reforms.

Future reforms must emphasize that pro-
posals for statutory reform cannot attempt to 
amend the Constitution, but must scrupulously 
respect its constraints and principles. However, 
reforms can attempt to take maximum advan-
tage of the possibilities offered by the statutes of 
autonomy to facilitate and preserve the political 
autonomy of the autonomous communities, and 
should encourage, as far as possible, the con-
stitutionalization of the division of powers be-
tween the state and autonomous communities. 
While, ultimately, political pacts will largely de-
termine the level of autonomy each autonomous 
community can achieve, as well as its relations 
with the state, the devolution principle, and the 
potential for asymmetry in the possible agree-
ments between the state and autonomous com-
munities, are sufficient bases for believing that 
there is a very broad legal margin for deepen-
ing the political autonomy of the autonomous 
communities. At the very least, it can be said 
that the Spanish constitution of 1978 can in-
deed accommodate the evolution of Spain as a 
multinational state; that the SC has not been so 
used is a lost opportunity, but one that could be 
regained.
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Introduction
As the debate on a possible new second leg-

islative chamber proceeds both in the United 
Kingdom (U.K.) and Canada, it is useful to 
note recent amendments to the German Con-
stitution (Basic Law) affecting the federal up-
per house of Parliament (Bundesrat). Despite 
all the differences among the House of Lords, 
the Canadian Senate,1 and the Bundesrat, there 
are some points on which a comparison is use-
ful. Moreover, some of the impetus behind the 
German reforms — a conviction that there had 
been too much emphasis on cooperative feder-
alism and too little on healthy competition — is 
reminiscent of debates about such matters in 
other federations in general, and Canada in 
particular. 

As we shall see, the German constitutional 
changes are the result of a process of reform 
uniting Christian Democrats and Social Demo-
crats — the two principal political parties of the 
left and right — which together form a federal 
coalition government called in the jargon of 
German politics the grand coalition (the Cana-
dian equivalent would be a Conservative-Liberal 
coalition in place of a minority government). As 
part of the reform process, which started before 
the grand coalition was formed but continued 
into its time in office, proposals for the reform of 
the federal political system were considered by a 
specially formed Commission for the Modern-
ization of the Federal System, a body which in 
German bore the acronym KoMbO.2 The Com-

mission’s initial concentration on the Bundesrat 
was the result of the realization on all partisan 
sides that the workings of the Bundesrat could 
be improved. The main complaint was that the 
Bundesrat had too often blocked reforms passed 
by the federal lower house of Parliament (Bund-
estag) for party-political reasons unconnected 
to the Bundesrat’s role as a legislative house of 
representation for the states (Länder).

Unsurprisingly, the level of dissatisfac-
tion with the Bundesrat’s workings as an upper 
house has tended to be higher among political 
parties with a majority only in the federal lower 
house; dissatisfaction is rather noticeably lower 
among opposition parties with a majority in the 
Bundesrat. However, as both major parties, and 
all but one of the minor parties,3 have enjoyed 
the fruits of office and control of the lower house 
in the recent past, all have had some insight into 
the frustrations attendant upon dealing with a 
noncooperative second chamber, and all have 
their own tales to tell of their reforms being 
blocked by an obstreperous Bundesrat. The for-
mation of the governing grand coalition offered 
a clear opportunity for reform, as it meant that 
the government had the necessary two-thirds 
majority in both houses of Parliament to carry 
out any constitutional changes advocated by 
KoMbO.

The constitutional change chosen to ensure 
the work of the lower house (and thus of the gov-
ernment) would not be unduly encumbered by 
the upper house was a peculiar German adapta-
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tion of the idea of the Bundesrat as a peculiar 
German institution. The principal change al-
tered the rule under which the Bundesrat had a 
full rather than suspensive veto over legislation 
affecting the jurisdiction of the Länder. Under 
the new approach, the general rule is that the 
Länder are not bound by federal legislation, and 
so are free to enact their own independent leg-
islation. This being so, the need for Bundesrat 
consent to federal legislation affecting Länder 
jurisdiction was dispensed with (although, as 
we shall see, an absolute veto for the Bundesrat 
remains in some cases). The aim of this new ap-
proach is to ensure both that the upper house is 
less likely to be an incubus to reform of the fed-
eral system, and also to promote a greater de-
gree of federal diversity and competition within 
Germany.

While the German model, for reasons to be 
discussed, is not likely to be directly applicable 
in Canada or most other federal countries, this 
development is interesting in its own right, and 
the reasoning behind it permits the drawing of 
some broader conclusions that are perhaps ap-
plicable outside Germany.

The German experience reminds us of the 
delicate balance that must be achieved in the 
design of an upper house. This balance is par-
ticularly important when the second chamber 
possesses an element of democratic legitimacy 
(as is the case with the Bundesrat), and so is not 
subject to informal constraints on the exercise 
of its power. On the one hand, an effective up-
per house must have substantial powers, and 
be able to effectively contradict the lower house 
from time to time. On the other hand, an up-
per house which frequently contains a major-
ity for a principal opposition party may well 
block the government’s plans often enough to 
be a hindrance to its effectiveness, rather than 
a useful corrective to possible abuses of power 
(at least in countries like Canada and Germany 
in which responsible government prevails). An 
upper house must, in short, be different, but 
not too different, from the lower house, and 
complement rather than contradict the lower 
house’s role in governance. Cutting across these 
considerations is the extent to which the upper 
house can claim an element of democratic le-

gitimacy. This too is a coin with two sides: an 
upper house which is democratically legitimate 
may be tempted to be too much of a hindrance 
to effective governance and, in extreme cases, 
may even seek to share with the lower house its 
role in selecting the government, while an up-
per house with no democratic legitimacy faces 
questions as to why it exists at all.

Background to the 2006 Reforms
It is well known that the Bundesrat is not an 

elected body,4 consisting rather of delegations 
from the German state governments, which are 
themselves of course elected. This means that 
the Bundesrat’s democratic legitimacy is indi-
rect, or mediated through the legitimacy of the 
state governments. It should be noted that the 
Bundestag is elected on a system of proportional 
representation, which provides an adequate op-
portunity for minor parties to be represented. 
In some jurisdictions a principal aim of a sec-
ond legislative chamber is to provide for broad-
er representation of popular opinion than is 
possible in the legislative chamber from which 
governments are formed; but in Germany, the 
Bundestag already provides for broad represen-
tation of interests. Thus, it is quite rational from 
this structural point of view for the German 
second legislative chamber to be not only un-
elected, but also made up of representatives of 
another tier of government.5

Each state has a certain number of votes in 
the Bundesrat, and those votes are allocated ac-
cording to population (although smaller states 
are overrepresented, as is usual in a federation). 
The delegation from a state government in the 
Bundesrat usually consists of state ministers, 
and often includes the state premier him or her-
self. The Basic Law6 requires each state to cast all 
its votes as a bloc, something which can cause 
difficulty when, as happens frequently on the 
Continent, a coalition government is formed 
from somewhat disparate partisan elements. 
Article 53(3) of the Basic Law states further that 
an absolute majority in the Bundesrat is neces-
sary for bills to pass. Thus, abstention by a state 
has the same effect as a “no” vote, not an unim-
portant rule given that state coalition govern-
ments may well find themselves unable to agree 
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upon a common position.7

The powers of the Bundesrat are limited. 
The constitutional presumption is that it has 
only a suspensive veto over federal legislation, 
which the Bundestag, as the elected lower house, 
can override. However, this presumption is dis-
placed by various provisions of the Basic Law in 
several situations. Such provisions are “incon-
veniently scattered throughout the Basic Law.”8 
When a provision contradicts the presumption, 
the Bundesrat has an absolute veto. As matters 
have turned out, the presumption is more fre-
quently displaced than not: from 1949 to 2005, 
the Bundesrat had an absolute veto (whether or 
not it was actually exercised) over 53.1 percent 
of all successful bills.9

A study of all cases in which the presump-
tion was displaced between 1981-99 indicates 
that two provisions account for this high figure. 
58 percent of all cases in which the Bundesrat 
had an absolute veto are attributable to article 
84(1) of the Basic Law, and 28.5 percent to arti-
cle 105(3).10 Until the 2006 reforms, article 84(1) 
required the Bundesrat’s consent for laws pre-
scribing administrative procedures at the state 
level, or regulating the organization of state 
civil services; article 105(3) required (and still 
requires) that the Bundesrat consent to tax leg-
islation which in whole or in part provides for 
revenues to be distributed to state or local au-
thorities.

Under the Basic Law, therefore, a major-
ity of state governments have veto power over 
about half of all federal legislation (if they 
choose to exercise it). The background to this 
arrangement, as the previous paragraph has al-
ready implied, is that the states are frequently 
required to implement federal legislation. The 
Basic Law provides for a highly integrated form 
of federalism under which legislative power on 
most matters rests with the federation, while 
states are often charged with the responsibility 
of carrying out that same federal legislation.11 
Vertical cooperation under federal leadership 
is by no means an entirely unfamiliar arrange-
ment to practitioners of federalism in North 
America and elsewhere, but the explicit nature 
of the Basic Law’s decision for this form of inte-
gration, and the extent to which it is practised 

in German federalism, are certainly surprising 
by our standards. Extralegal factors such as the 
great diversity among some Canadian prov-
inces would, for example, render a comparable 
degree of interlocking responsibility close to 
impossible.12 In the German setting, however, it 
is understandable that the states are entitled to 
a larger direct say in federal legislation than in 
many other federations, especially when legis-
lation proposes to dictate to them the manner 
in which their responsibilities are to be carried 
out.

It is generally thought that a much higher 
percentage of laws have turned out to require 
Bundesrat consent, rather than be subject mere-
ly to a suspensive veto, than was intended by the 
constitutional drafters of 1948-49.13 In fact, the 
Bundesrat has turned into a full-fledged sec-
ond chamber with substantial powers,14 even 
though it is not directly elected. This growth in 
power has been aided by the Federal Constitu-
tional Court’s holding that a single line in a bill 
requiring the Bundesrat’s consent makes the 
entire bill subject to its consent,15 a rule that has 
not been affected by the 2006 reforms.

In the lead up to the reforms of 2006, dis-
satisfaction with the system’s design grew for 
a variety of reasons. First, there was a general 
move away from the idea of cooperative feder-
alism as a means of structuring and operating 
the federal state. Indeed this federalism ethos 
underlay the Bundesrat’s consent requirement 
regarding federal legislation.16 In Germany this 
was connected to the growth in the number of 
jurisdictions after Reunification and to greater 
diversity among states,17 but it was also part of 
a wider international trend. While the German 
Basic Law assumes a significant level of coop-
eration between the two levels of government, 
there has been a growing appreciation of the 
perils of too much cooperation. In the German 
context, cooperative federalism has been linked 
to slower decision making, a loss of transpar-
ency in the decision-making process, and to an 
increase of behind-the-scenes deals, making it 
difficult for people to know who is responsible 
for what decision. Furthermore, if uniform so-
lutions are reached, the very rationale of feder-
alism is called into question; this means that 
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experimentation at the state level, and a healthy 
degree of competition among the states, is im-
possible.

Second, the direct involvement of state gov-
ernments in so much federal legislation has 
tended to further obscure the importance of 
state issues in state elections, and has turned 
state elections into de facto elections for the fed-
eral upper house. Furthermore, the Bundesrat, 
in its present form, provides great advantages 
for state premiers and executives over state leg-
islatures, which in Germany have increasingly 
ceased to be real centres of power in their own 
right. The states, for their part, have even been 
complicit in this process from time to time, pre-
ferring significant influence at the federal level 
to substantial powers of their own.18

The third set of reservations about the 
Bundesrat’s role is that it has, on occasion, been 
used not for the purpose of protecting state inter-
ests, but for federal party-political purposes. If a 
majority of states represented in the Bundesrat 
are from the party in opposition at the federal 
level,19 quite clearly such a temptation will exist. 
For long stretches of time, one of the two major 
German parties has been in federal office while 
the other has controlled a clear majority in the 
Bundesrat.20 Some electors even vote at the state 
level for the party that is out of office federally 
or vice versa, further accentuating the differenc-
es between the two federal houses.21 Indeed, it 
might be argued that such electors are using the 
Bundesrat as a traditional upper house, designed 
to check the lower, rather than as a specifically 
federal institution.

Unsurprisingly, an empirical study confirms 
that when the government does not have a ma-
jority in the Bundesrat, more bills are blocked 
there; conversely, there have been governments 
with a friendly Bundesrat majority that never 
once suffered that indignity.22 The Bundesrat’s 
veto may render an elected government unable 
to keep its election promises, or alternatively, 
the government may use the Bundesrat as a 
good excuse for not keeping its promises when 
they become inconvenient. It is not for a mere 
lawyer to say when, in blocking bills, an oppo-
sition majority in the Bundesrat has been used 
responsibly (in accordance with the purpose for 

which the Bundesrat was created), and when it 
has been used merely as a continuation of fed-
eral politics by other means. But the latter situ-
ation has clearly occurred from time to time. 
Conversely, situations have occurred in which 
the opposition has let through government bills 
for one reason or another. This blurs dividing 
lines between the parties, and associates the op-
position with proposals it would prefer not to be 
associated with.23

Many will take the view, however, that a pol-
ity is better off with an effective second chamber, 
and if the Bundesrat was not meant to be effec-
tive, then the founders’ intentions should not ob-
served. The Australian Senate, for example, has 
largely failed as a means of protecting state in-
terests, but it might be applauded as a successful 
generalist second chamber. The difficulty with 
making this argument in Germany is that the 
Bundesrat’s democratic legitimacy is mediate, as 
it is derived through the state governments.

Now, it would be quite incorrect to assume 
that in disputes over legislation, the Bundesrat 
has always been wrong, and the government 
always right. Doubtless, the Bundesrat’s sugges-
tions regarding (or obstruction of) legislation 
have been beneficial to the polity on occasion.24 
What occasions these are, however, is largely a 
nonlegal question on which there is not likely to 
be general agreement. Equally implausible is the 
suggestion that the Bundesrat has always been a 
detriment to the federation. 

While the number of bills ultimately blocked 
by the Bundesrat has never been very high, those 
that are blocked tend to be important, and not 
just minor fine-tuning exercises or noncontro-
versial improvements that would be carried out 
no matter who was in office. While there are no 
figures for the number of bills the government 
does not introduce because they would be sure 
not to pass, this too has occurred.25 The block-
ing of the major tax reform initiative of Dr. 
Kohl’s conservative government during 1996-97 
by the opposition majority in the Bundesrat is 
sometimes plausibly cited as an example of the 
misuse of that body for the purpose of federal 
party politics.26 Various Social Democrat gov-
ernments have also, on occasion, had grounds 
to believe that they were the victim of federal 
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opposition party politics, rather than divergent 
states interests in the Bundesrat.27 It would, of 
course, be very surprising if this were otherwise. 
State premiers will always be able to find some 
disadvantage for their local polities in a federal 
proposal, which premiers are likely to oppose for 
reasons other than those connected with strictly 
state interests (if there even is such a thing as 
a strictly state interest). They will, needless to 
say, be subjected to pressure from their federal 
colleagues. And the German Länder tend to be 
rather uniform on the broad level (some states, 
above all Bavaria, certainly do stand out, but 
there is no Quebec), which means that in most 
situations the main fault lines of policy debate 
will divide political parties rather than pit fed-
eral against state governments.28

For all these reasons, reducing the number 
of laws subject to the Bundesrat’s absolute veto 
was one of the principal matters which occu-
pied the attention of the Commission, in session 
until the end of 2004. KoMbO’s co-chairs came 
from the two major parties: Franz Müntefering, 
from the federal Social Democrats, and the then 
Premier of Bavaria, Dr. Edmund Stoiber, from 
the Christian Democrats.29 KoMbO concluded 
without agreement at the end of 2004, but the 
lack of agreement did not extend to the propos-
als relating to the Bundesrat. A general federal 
election occurred on 18 September 2005 after 
a disastrous showing for the governing Social 
Democrats in state elections in the most popu-
lous state, North Rhine/Westphalia.30 The fed-
eral election resulted in neither of the two large 
parties being able to form a coalition capable of 
achieving a majority. As a result, the two large 
parties chose to coalesce and, as mentioned in 
the introduction, formed a grand coalition of 
Social Democrats and Christian Democrats, 
still in office at the time of writing (the unlikeli-
hood of such a coalition in Canada underlines 
the greater emphasis placed on cooperation over 
adversarial competition in Germany).

The alliance between the two major par-
ties gave KoMbO’s conclusions new impetus: 
first, the two major parties had largely been re-
sponsible for the political input provided to the 
co-chairs of KoMbO; and second, the grand 
coalition — after state elections in early 2006 in-

creased its numbers in the Bundesrat — had a 
sufficient (two-thirds) majority in both Houses 
of Parliament to amend the Basic Law. An agree-
ment between the two parties on constitutional 
reforms was thus no mere idle exercise.31 Inter-
nal disagreement regarding the Comission’s late-
2004 conclusions was patched up, and a slightly 
revised package was presented to both the Bund-
estag and Bundesrat. This package was approved 
in 2006. The amendments to the Bundesrat’s 
powers were at the centre of this wide-ranging 
reform package.32

The Reforms
Given that article 84(1) of the Basic Law had 

first place in the league table of constitutional 
provisions requiring the Bundesrat’s approval of 
bills, attention was concentrated on it during all 
reform discussions. Reform of German financial 
arrangements, including the distribution of taxes 
for which article 105(3) required the Bundesrat’s 
consent, was to be the next major field examined 
by the Commission (that provision was left to 
one side for the time being). In short, the solu-
tion adopted was a simple one: the requirement 
in article 84(1) for Bundesrat consent to bills af-
fecting the state civil service or administrative 
procedures was abolished, and in its place states 
received the right to enact their own legislation 
deviating from any enacted federal law. Thus a 
requirement for collective assent was replaced 
with the right of each state to dissent — a so-
lution which, it was hoped, would increase the 
opportunities for federal diversity and competi-
tion.33 In effect, states lost influence at the fed-
eral level with the abolition of some Bundesrat 
consent requirements, but gained power over 
their own affairs.

Nevertheless, if independently enacted state 
laws contradict federal laws, federal legislators 
may restore uniformity, thus overruling state 
deviations from federal norms. To allow time 
for states to react, federal laws restoring unifor-
mity among states cannot come into force for six 
months (without Bundesrat approval). If there 
is competition between federal and state law 
enacted under this procedure, the law enacted 
later, be it federal or state, prevails.
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The capacity of states to legislate in deroga-
tion of federal laws is hedged in with a num-
ber of subsidiary rules, which may well affect 
the success of this innovation in reducing the 
number of bills that have to pass through the 
Bundesrat. The most notable of these is the 
provision in the new article 84(1) itself, which 
states that federal laws passed with Bundesrat 
consent may “in exceptional cases” — those in 
which there is “a special need for a rule that is 
uniform across the federation” — regulate state 
administrative procedures (although not the 
structure of the state civil service),34 thus over-
riding the states’ right to enact inconsistent leg-
islation. Although the matter has not yet been 
tested in the courts, the general view of German 
scholars is that the restrictions just quoted (“ex-
ceptional cases”; “special need”) are primarily 
appeals to the self-restraint of the legislature, 
and are either nonjusticiable or too vague to be 
subject to anything more thoroughgoing than 
a basic check by a court as to whether there is 
sufficient evidence to justify the finding that 
the case is exceptional and the need special.35 
The explanatory notes on the bill which became 
the act amending the Basic Law state that the 
federation and the states agree that procedural 
rules in environmental law were to be regarded 
as exceptional cases.36 That they did not bother 
to record this agreement in the Basic Law itself 
suggests that they too see the issue as primarily 
one for political resolution.

It will certainly be interesting to see wheth-
er the federal Parliament is able to muster the 
necessary degree of self-restraint assumed by 
this provision. Current indications provide 
some ground for hope: a recent study reported 
that in the first months of the grand coalition 
— from its taking office to the coming into 
force of the amendments — 56.8 percent of all 
laws required the Bundesrat’s consent. This is 
within the usual pre-2006 rate, and with the 
unusual circumstance of coalition government 
and consequently weak opposition, this figure 
is no cause for surprise.37 However, in the year 
after the reforms came into force the number 
of laws requiring the consent of the Bundesrat 
dropped (a journalist would hardly be able to 
resist “plummeted”) to 42.7 percent,38 a reduc-
tion of about one-third. There are good expla-

nations for most of the instances concerned. For 
example, when uniform federal administrative 
rules were promulgated in an exceptional case, 
thus requiring the Bundesrat’s consent, the rules 
subsequently enacted were generally required 
by a European Union (EU) directive or other 
binding international rule of some sort.39 While 
this reduction in the number of bills requiring 
Bundesrat consent falls short of the wilder hopes 
entertained for the reforms,40 the figures indi-
cate some pleasing progress after just one year. 
There are grounds for expecting that the figure 
may decline further as people both get used to 
the reforms, and the grand coalition ends (ter-
minating the federal government’s certain ma-
jority in the Bundesrat). When this happens, the 
question of whether to put forward a bill requir-
ing Bundesrat approval will again become a real 
issue for the federal government.41

However, it would be foolish to declare the 
battle won or to make any firm predictions in 
the frequently changing world of politics. The 
high figure under the old version of article 84(1) 
was reached even though there was an easy way 
for the federal government to avoid having its 
major bills subjected to Bundesrat consent un-
der the old arrangements:42 it could divide its 
legislation into separate bills, one with the pro-
visions not requiring the second chamber’s con-
sent, and the other containing the provisions on 
the structure of the civil service and adminis-
trative procedures. For that matter, the federal 
government might simply increase the fre-
quency of bills not including provisions about 
administrative matters and the civil service in 
the states.43 The separation of proposed legisla-
tion into different bills to get around Bundesrat 
consent requirements has been done in contro-
versial cases,44 but the lure of administrative 
uniformity is clearly too great for a substantial 
degree of progress to be made by either means 
suggested. The Bundesrat, for its part, was hard-
ly likely to object to the resulting increase in its 
powers.45 With this convergence of interests, 
only time will tell how well the reforms have 
succeeded in their principal aim. After all, suc-
cess is, in some part, dependent upon changes 
in legislative and bureaucratic cultures and suc-
cess in working against centripetal forces.
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It is also worth noting that the reforms 
of 2006 added to the potential for Bundesrat 
blockades in that two further requirements for 
its consent were added in two policy areas. The 
less surprising of these two was article 104a(4), 
under which Bundesrat approval is required 
of federal laws requiring the states to provide 
money, “money’s worth,” “or comparable ser-
vices” to third parties of any sort. Recalling that 
the Bundesrat is a body composed of state gov-
ernment delegations, it is easy to see why this 
rule was adopted. Nevertheless, it may mean 
that more laws require Bundesrat consent, and 
this possibility illustrates the limitations of the 
project of reducing entanglements between fed-
eral and state governments. Futhermore, the 
concepts of money’s worth and comparable ser-
vices are vague and clearly need filling out.

Less far-reaching in quantitative terms, but 
perhaps more surprising, is the requirement 
in article 73(2) that laws under the new federal 
exclusive power over defence against interna-
tional terrorism — a power expressly restricted 
to cases extending beyond one state’s borders or 
beyond state jurisdiction — receive Bundesrat 
consent. An upper chamber veto in this politi-
cally sensitive field — within exclusive federal 
power — suggests that the Bundesrat is still be-
ing conceived as the general second chamber it 
is not supposed to be, rather than as the states’ 
organ at the federal level. This rule is surely ex-
plicable only as the product of politicians who 
do not trust each other, and therefore want a 
veto over what other politicians are doing.46

Commentary and Assessment
Needless to say, the innovation under which 

states may enact legislation inconsistent with 
federal legislation has not gone unnoticed by 
commentators of all descriptions. As a lawyer, 
my attention naturally turns in the first instance 
to legal questions and commentary. One or two 
German legal commentators have declared the 
very possibility of state legislation which is in-
consistent with federal norms undesirable, be-
cause it is inconsistent with their usual system-
atics (under which federal law always prevails 
over inconsistent state law).47 Although I find the 
German gift for systematic legal thought very 

helpful, the impression sometimes arises that 
some German lawyers consider the accepted 
systematic structure to cover all logically pos-
sible states of affairs — as if handed down by a 
divine source — with the result being that any-
thing which does not fit into the existing system 
must therefore be wrong. This is a remarkably 
limited viewpoint, but unfortunately not en-
tirely surprising in a country in which system-
atic legal structures sometimes appear to be the 
master rather than the servant of legal analysis. 
As a German political scientist involved in the 
KoMbO process sensibly points out,48 if the Ba-
sic Law provides for the later law to prevail even 
if it is a state law, then academic constitutional 
lawyers’ systematics will just have to adapt to 
this new fact.

More surprising, but no more convincing, 
is opposition to the idea of independent state 
laws on the part of some practising lawyers — 
including the Constitutional Law Committee 
of the German Lawyers’ Association — on the 
grounds that it requires lawyers to look beyond 
federal legislation to determine what the state 
of the law is!49 No doubt such a requirement will 
be a terrible inconvenience to busy solicitors, 
but (should this essay reach them) they will be 
pleased to learn that there is at least a term of 
constitutional law already available to describe 
legal systems in which research extending be-
yond one level of government may be required.  
It is “federalism.” The lawyers’ criticism, how-
ever, while surprising both in its content and 
for the lack of guile with which the complaint 
about the horrifying possibility of meaningful 
state legislation is made, is another reason to 
wonder how much commitment there really is 
to a substantial measure of federalism in Ger-
many involving not merely administration by 
the states, but also independent legislation with 
the concomitant possibility of interstate compe-
tition. It should also be noted that states will, 
of course, remain bound by European law and 
their own (and federal) constitutions, which 
should also ensure that there is no wild varia-
tion among them.50

More serious, although certainly not insu-
perable, are the various interpretative difficul-
ties that may arise under the new arrangements 
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by which later laws trump earlier laws, regard-
less of which level of government enacted them. 
It is easy to imagine some difficulty in deter-
mining which is the later law,51 not only if a fed-
eral and a state law are coincidentally assented 
to on the same day but also if, for example, a 
federal law — in force in some states but super-
seded by state legislation in others — is amend-
ed in a minor particular. Would this make the 
whole law count as a later law, and thus bring 
it back into force in those other states in which 
a deviating law was previously in force? Could 
the federation expressly rule out this result by 
enacting that it has no such intention? What if a 
federal law is re-enacted as a whole simply as an 
exercise in consolidation, without any material 
amendments? In order to deviate from federal 
law, is it sufficient for the states to enact incon-
sistent laws or must they, where the provisions 
themselves are silent,52 also state an express in-
tention to deviate from the federal law, perhaps 
even naming the federal law from which they 
wish to deviate? No doubt such cases will be 
dealt with, if they arise, by curial decision.

One further issue for which there is a sur-
prising lack of legal rule, not to mention con-
sensus among commentators, is the status of 
the states’ capacity to deviate from federal law in 
those cases in which a federal law was enacted 
with the consent of the Bundesrat, pursuant to 
some rule other than the “exceptional circum-
stances” rule in article 84(1). If a constitutional 
rule, aside from article 84(1), requires Bundes-
rat consent to proposed federal legislation, but 
that legislation does not expressly exclude the 
possibility of deviating state legislation, is such 
state legislation still permissible? In one com-
mentator’s view the answer is no, as the states 
have had their chance to participate in the legis-
lative process via the Bundesrat itself.53 The bet-
ter view, however, is the contrary one — more 
faithful to constitutional text — which avoids 
treating the states as an undifferentiated lump 
(a state which voted against the law in question 
in the Bundesrat may feel somewhat aggrieved 
if its right to enact deviating legislation were 
lost as well) yet also preserves state autonomy in 
general (in line with what is supposed to be the 
highly exceptional status of federally imposed 
uniformity).54

On the political level, it is easy to imagine 
the possibility of absurdity resulting from a rule 
that the later federal or state law prevails in a 
case of conflict between the two;55 indeed, the 
possibility of endless backwards-and-forwards 
trumping of one level of government’s laws by 
the other has led to this solution receiving the 
derogatory name “ping pong” law making. Nev-
ertheless, too much could be made of the possi-
bility of endless “ping pong.” Certainly we can-
not design constitutions on the assumption that 
those who operate them will engage in wilfully 
stupid and counterproductive behaviour for an 
indefinite time.56 I suspect that this solution will 
work better than its detractors think it will;  it 
is, in any event, certainly worth trying.57

Moving from legal detail to broader ques-
tions of institutional design, it is apparent that 
the U.K., despite moving in the federal direc-
tion over the past decade, is clearly not going 
to copy the Bundesrat as it proceeds on its own 
search for a reformed or wholly new second 
chamber.58 The Bundesrat is also unlikely to be-
come a model for Canada, given that the elec-
tion of senators is the reform currently being 
experimented with there. The diversity among 
the Canadian provinces would, moreover, make 
it highly inadvisable to further reduce the fed-
eral government’s freedom of action by requir-
ing provincial consent to its legislation, not 
only in the House of Commons, which can be 
fractious enough, but also in a Bundesrat-like 
upper house.59 Indeed, it has now been some 
years since any serious proposals have been 
put forward for the adoption of a Bundesrat in 
Canada,60 and German experience over the last 
decade or so, combined with a resurgence in 
the idea of competitive rather than cooperative 
federalism, suggests that the moment for such 
proposals has passed. The Bundesrat is also a far 
less obvious model for Canada because Cana-
dian federalism is nowhere near as integrated 
as Germany’s — while there are areas in which 
comparable arrangements do exist in Canada, 
there is far less of the German type of entangle-
ment involving entrenched local administration 
of federal laws.61

Nevertheless, the German experience does 
provide some lessons for other countries. The 
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principal lesson is that a second chamber domi-
nated by the opposition can degenerate into a 
worse than useless tool of party politics, and 
can be the source of obstruction and block-
ade. A second chamber must not be an alter-
native centre of power to the first, in the sense 
that it simply blocks everything (or everything 
controversial) that the first chamber does. This 
situation has arisen in Germany because the 
method by which the Bundesrat is chosen often 
produces a majority for one or other of the ma-
jor parties (major parties are most likely to form 
and/or dominate state governments).62 German 
experience shows that the British government, 
in its latest white paper, is right to emphasize 
the importance of ensuring that, except in very 
exceptional situations, no one party should ever 
have a majority in a reformed second cham-
ber.63

However, the recent reforms of the Bundes-
rat must not lead us to conclude that a second 
chamber should always have significantly lesser 
legislative powers than the first — I come in a 
moment to its role in “confidence” questions af-
fecting the composition of the executive (sup-
ply, for example). The reduction in the legisla-
tive powers of the second chamber undertaken 
in Germany in 2006, and in the U.K. in 1911, 
is clearly connected to limiting each chamber’s 
role, due to a lack of direct democratic legiti-
macy. Thus, this development is not necessarily 
applicable to an upper house which has been re-
formed to enhance its democratic legitimacy.

The alternative and obviously much more 
radical response to the fact that the Bundesrat 
has been exercising powers beyond those for 
which it is suited by its composition and pur-
pose would have been to make the Bundesrat 
elected (preferably by some system which did 
not involve the likelihood of majorities solely 
for the main opposition party), thus making its 
veto power more legitimate. As noted earlier, 
however, it is not easy to think how that could 
be done in a productive way in Germany, given 
that the first chamber is already elected by pro-
portional representation.

While permanent opposition majorities in 
a powerful second chamber are not to be de-
sired, few will quarrel with the well-known dic-

tum which asserts the superfluity of a second 
chamber that merely agrees with the first. In the 
U.K., where the electoral method for the House 
of Commons, and the nature of the country in 
which it operates, combine to produce grossly 
exaggerated majorities — an outcome for which 
there is certainly something to be said in a house 
that chooses the government — it is, neverthe-
less, possible to create a second chamber which 
is a real variant of the first chamber, and which 
is neither dominated by the opposition nor by 
the government: namely, a chamber elected by 
proportional representation. 

An anomalous period in Australia has just 
concluded in which the federal government 
had a majority in the Senate. Experience with 
nongovernmental majorities in the Australian 
Senate from 1981-2005 suggests that a Senate in 
which the government needs the support either 
of the opposition or of minor parties and inde-
pendents in order to have its legislation passed 
can work rather well. The workings of Parlia-
ment are enhanced by the variety of opinions 
taken into account, and by the increase in the 
level of transparency in political decision mak-
ing. In Canada, on the other hand, some con-
siderable diversity of views already exists in the 
House of Commons, so the need for a second 
chamber serving many of those purposes is 
perhaps less, and the danger of superfluity — or 
worse, complete deadlock between the lower and 
upper houses — is correspondingly greater.

While the method of election to an upper 
house is clearly an important topic in countries 
which have adopted, or are considering, the in-
troduction of an elected upper house, the formal 
legal powers of the upper house are a topic of 
equal importance, since an elected upper house 
may feel inclined to use its powers to the full-
est. Australian experience in 1975 provides a re-
minder that a too-powerful upper house can in-
deed be mischievous — towards the end of that 
year, the Senate was again dominated by one 
party, this time the opposition, and it refused to 
allow the government to pass its budget, lead-
ing to the Crown’s intervention (in the view of 
many, including this author, far too early) to 
break the deadlock by forcing a general election. 
In fact, an upper house elected by proportional 
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representation may even come to imagine that 
it has a mandate superior to the House of Com-
mons’ given that its method of election would 
allow for a broader range of opinions to be rep-
resented. 

To my mind this would confuse two sepa-
rate roles: while there may be many good rea-
sons for requiring that legislation receive the 
endorsement of two legislative bodies com-
posed in different ways, only one chamber can 
exist to elect the government. In many systems 
of responsible government, the proper chamber 
can be easily identified because it is the one pro-
vided with an electoral system that exaggerates 
majorities, and thus makes the task of electing 
the government easier. In Canada, however, 
this is far less often the case because the House 
of Commons has not recently had a clear ma-
jority for one or other party, given the highly 
fractious party landscape there. This makes it 
crucial that there should be no confusion about 
which chamber is the one that chooses the gov-
ernment. It would hardly be desirable to have 
two highly fragmented chambers, and a dispute 
between them for supremacy to boot.

But it is possible to put the question of insti-
tutional supremacy beyond the reach of subtle 
argument. The upper house could simply be de-
prived of all power over supply bills — beyond, 
perhaps, a short suspensive veto so that the 
anomalous phenomenon of legislation enacted 
by only one of two chambers is reserved for 
situations in which there is no alternative. This 
would not be difficult to do in the U.K., given 
that this is the current constitutional position 
of the House of Lords (in written constitutional 
law anyway). In Canada, a suspensive veto on 
supply bills was proposed in the Charlottetown 
Accord,64 and already exists in relation to some 
constitutional amendments in section 47 of the 
Constitution Act, 1982. This rule could easily be 
extended to supply bills. Some upper houses in 
the Australian state parliaments provide exam-
ples of such restrictions imposed upon elected 
second chambers.65 Thus, it is possible to learn 
from German (and Australian) experience in 
designing an elected second chamber that is a 
real centre of power, in greatly enhancing the 
representativeness of Parliament, and in avoid-

ing rivalry with the Commons in its central task 
of electing the government.
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