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ON ARISTOTELIAN EQUALITY, THE
FUNDAMENTAL RIGHT TO EQUALITY, AND
GOVERNMENTAL DISCRETION

Ariel L. Bendor’

The author examines the relationship between
the principle of equality in constitutional and
administrative law and other public law princi-
ples governing governmental discretion. He
exposes some basic elements of the relationship
between equality and rules governing govern-
mental discretion in democratic legal systems,
and concludes that while equality limits govern-
mental discretion, it does not fetter it altogether.

L'auteur étudie la relation entre le principe de
I’égalité dans le droit constitutionnel et
administratif et les autres principes du droit
public qui régissent le pouvoir discrétionnairedu
gouvernement.ll énonce certains éléments
fondamentaux delarelation entrel’ égalité et les
regles régissant le pouvoir discrétionnaire du
gouvernement dans les systémes juridiques
démocratiques.ll conclut que bien que I’ égalité
limite ce pouvoir discrétionnaire, elle n'en
entrave pas |’ exercice.

l. INTRODUCTION

It isafundamental principlein democratic legal systems that governmental
authorities must maintain equality and refrain from discrimination.* Despitethe
undeniable, pivotal role of the equality principlein public — constitutional and
administrative — law, its contents and meaning, and thus the results of its
application, remain among the least clear of legal issues.?

Discretionary powers generally enable government to choose among severa
possi bledecisionsor actions (including adecisionto refrain from acting).> When
a valid act or regulation dictates to the governmental authority in explicit
language how it must act, the principle of equality seemsirrelevant. In contrast,

Dean, Faculty of Law, Haifa University. | am grateful to Justice Itzhak Zamir, Shulamit
Almog, Avinoam Ben-Zeev and Alex Stein for helpful comments and suggestions, and to
Peleg Rachman for excellent research assistance.

See e.g. J. Rutherford, “Equality as the Primary Constitutional Value: The Case for
Applying Employment Discrimination Laws to Religion” (1996) 81 Cornell L. Rev. 1049
at 1070-76.

2 Seee.g. R.G. Dixon, Jr., “Equality, The Elusive Value” [1979] Wash. U.L.Q. 5; W. von
Leyden, Aristotle on Equality and Justice: His Political Argument (Basingstoke:
MacMillan, 1985) at 5; and P.M . Bator, “Equality asaConstitutional Value” (1986) 9 Harv.
JL.& Pub.Pol'y 1at1.

Seee.g.K.C. Davis, Discretionary Justice: A Preliminary Inquiry (Baton Rouge: Louisiana
State University Press, 1969).
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2 Ariel L. Bendor

when the governmenta authority is granted discretionary powers, the equality
principle becomesgermane, asthe authority must exercise such discretion within
the scopeof that principle. Theequality principle, then, ispart of the body of law
dealing with the restriction and guidance of official discretion.

This essay examines the relationship between the principle of equality in
constitutional and administrative law and other public law principles governing
governmental discretion. Clarification of thisrelationship isimportant both for
determining the rules concerning equality and for an evaluation and critique of
these rules. This article tries to expose some basic elements of the relationship
between equality and rules governing governmental discretion in democratic
legal systems (such asthe United States, Great Britain and Canada, whose case
lawsarereferenced inthefootnotes). Hence, it does not discussin detail specific
jurisprudence, including the constitutional doctrine of three levels of Equal
Protection review.’

After briefly discussing the legal rules regarding governmental discretion, |
attempt to differentiate between two definitions of the equality principle which
are commonly accepted in law, and explore the relations between them. These
are the Aristotelian definition of equality and the definition of equality as a
fundamental human right. Finaly, | examine the relation between the equality
principle and the body of legal rules regarding governmental discretion. In this
context | present the different ways in which the equality principle, under each
definition, limits governmental discretion in constitutional and administrative
law.

Il. ON THE LAWS REGARDING GOVERNMENTAL
DISCRETION

Thelawsregarding governmental discretion areintended torestrict and guide
the exercise of discretion by government authorities. In many instances, even
after applying these rules, the authority will still be able to choose between
several different lawful decisionsin agiven matter. If thiswere not the case, of
course, it would be meaningless to speak of discretion. Neverthel ess, there may
be circumstances in which the rules of discretion will dictate only one lawful
decision. The fact that the power is discretionary does not imply that the
authority will in all cases have a choice among several possible decisions or
actions.

4 See generally J.E. Nowak & R.E. Rotunda, Constitutional Law, 5th ed. (St. Paul: West Co.,
1995) at 595-951.
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Aristotelian Equality 3

Thenotion of discretion underlying my argument bel ow isgrounded uponthe
following premises. First, the choice of decisionis made on the basis of aseries
of considerations. Second, each possible decision reflects a different balancing
of thoseconsiderations. Third, thelaw, either explicitly or throughinterpretation,
determines which considerations shall be taken into account when exercising
discretion (“the relevant considerations”).

Under thesethree premises, thefollowing general, primary rulesof discretion
may be posited. First, in choosing its preferred outcome the authority must take
account of all relevant considerations.” Second, in making its decision the
authority must not give heed to any motive, purpose or consideration which is
not relevant.® Third, the authority must accord weight to the relevant
considerations reasonably, or, at any rate, in amanner whichisnot arbitrary and
capricious, extremely unreasonabl e or patently untenable.” When the exercise of
such power may result in aviolation of human rights, more specific rules may
apply, which greatly restrict discretion, such as the requirements of clear and
present danger or proportionality.?

5 See e.g. Scenic Hudson Preservation Conference v. Federal Power Commission, 354 F.2d

608 (2d Cir. 1965) (Appeal of Concord Natural Gas Corp., 433 A.2d 1291 (N.H. 1981));
R. v. Shadow Education Committee of Greenwich B.C. ex p. Governors of John Ball
Primary School (1989), 88 L.G.R. 589; and R. v. M.(S.H.), [1989] 2 S.C.R. 446.

® Seee.g. Morrill v. Jones, 106 U.S. 466 (1883); Nader v. Bork, 366 F. Supp. 104 (D.D.C.
1973) (improper purpose); United Statesexrel. Partheniadesv. Shaughnessy, 146 F. Supp.
772 (D.N.Y. 1956); P.G.P. Entertainment Corp. v. State Liquor Authority, 52 N.Y .2d 886
(1981) (extraneous considerations); Roberts v. Hopwood, [1925] A.C. 578; Ville de
Boucherville v. Jaybatt Corp., [1965] C.S. 611 (Que. S.C.); New Brunswick Broadcasting
Co. v. Canadian Radio-Television and Communications Commission, [1984] 2 F.C. 410 at
422-23 (C.A.); Lindsay v. Nova Scotia (Minister of Consumer Affairs), [1986] 76 N.S.R.
(2d) 208 at 215 (S.C.); Bugdaycay v. Secretary of State for the Home Department, [1987]
1AIlE.R.940at 953 (H.L.); Corbierev. Canada (Minister of Indian and Northern Affairs),
[1999] 2 S.C.R. 203 at para. 7.

" Seee.g. Delpro Co. v. Brotherhood Railway Carmen, 519 F. Supp. 842 (1981); Martin Oil
Service Inc. v. Koch Refining Co., 582 F. Supp. 1061 (N.D. Ill. 1984); B. Schwartz,
Administrative Law: A Casebook, 3d ed. (Boston: Little, Brown, 1991) at 654, and at

640—42; W.F. Fox, Jr., Understanding Administrative Law, 2d ed. (New Y ork: M atthew
Bender, 1986) at 258-59; Associated Provincial Picture Houses v. Wednesburg
Corporation, [1948] 1 K.B. 233; R. v. Secretary of State for the Home Department ex parte
Brind, [1991] 1 A.C. 696; Roncarelli v. Duplessis, [1959] S.C.R. 121 at 139-40; R. v.
Simon (No. 1) (1982), 68 C.C.C. (2d) 86 at 90-92 (N.W.T.S.C.(T.D.)); and Levitzv. Ryan,
[1972] 30O.R. 783 at 790 (C.A.).

8 See e.g. Harper v. Virginia State Board of Elections, 383 U.S. 663 (1966); Widmar v.
Vincent, 454 U.S. 263 (1981); G. Gunther, “Foreward: In Search of Evolving Doctrine on
aChanging Court: A Model for aNewer Equal Protection” (1972) 86 Harv. L. Rev. 1; H.A.
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Ariel L. Bendor

What is the proper place of the principle of equality in the legal rules

regarding governmental discretion? Isit an independent, self-sustaining rule, or
merely an expression of the other rules? To answer this question one must first
examine the substance of the equality principle.

THE NATURE OF THE EQUALITY PRINCIPLE:
TWO COMMON DEFINITIONS AND THE RELATION
BETWEEN THEM

A. Two Common Definitions

Theequality principle, whichisemployedin abroad spectrum of fields, bears

many definitions and meanings.® In law, one commonly accepted definition is
that posited according to the way Aristotle™ is explained by various scholars,
under which equality is giving equal treatment to equals and unequal treatment

10

11

Linde, “Due Process of Lawmaking” (1976) 55 Neb. L. Rev. 197; G.R. Stone, et al.,
Constitutional Law, 2d ed. (New Y ork: Aspen, 1991) at 579, and the 1994 Supplement at
112-13; RJIR-MacDonald Inc. v. Canada (A.G.), [1995] 3 S.C.R. 199.

Seee.g. R. Dworkin, “What is Equality: Part 1, Equality of Welfare” (1981) 10 Philosophy
& Pub. Aff. 185 at 185; D. Rae, Equalities (Cambridge: Harvard University Press, 1981)
at 133. Professor Rae has calculated that there are 108 different meanings of equality. By
contrast, Professor Westen maintains that the principle of equality by itself lacks all
meaning. See P. Westen, “The Empty |dea of Equality” (1982) 95 Harv. L. Rev. 537. See
also H. Kelsen, “What is Justice?” in What is Justice? Justice, Law, and Politics in the
Mirror of Science: Collected Essays by Hans Kelsen (Berkeley: University of California
Press, 1960) 1 at 15. Compare P. Westen, Speaking of Equality: An Analysis of the
Rhetorical Force of Equality in Moral and Legal Discourse (Princeton: Princeton
University Press, 1990) [Speaking of Equality]. Professor Westen's approach has been
criticized. See e.g. W. McKean, Equality and Discrimination Under International Law
(Oxford: Clarendon, 1983) at 4; K.R. Greenawalt, “How Empty is the Idea of Equality?”
(1983) 83 Colum. L.Rev. 1167; and Professor Westen’sresponse: P. Westen, “To Lure the
TarantulaFromitsHole: A Response” (1983) 83 Colum. L. Rev.1186. Seealso S.J. Burton,
“Comment on ‘Empty Ideas’: Logical Positivist Analysesof Equality and Rules” (1982) 91
YaleL.J. 1136; P. Westen, “On ‘Confusing Ideas': Reply” (1982) 91 Yale L.J. 1153. For
further discussion, see C.J. Peters, “Equality Revisited” (1997) 110 Harv. L. Rev. 1210; and
the response of K. Greenawalt, “Prescriptive Equality: Two Steps Forward” (1997) 110
Harv. L. Rev. 1265.

See Aristotle, Nicomachaean Ethics, trans. by R. Crisp (New Y ork: Cambridge University
Press, 2000).

See e.g. T.L. Beauchamp & J.F. Childress, Principles of Biomedical Ethics, 3d ed. (New
Y ork: Oxford University Press, 1989); M.J. Meurer, “Book Review of Fair Division”
(1999) 47 Buff. L. Rev. 937 at 940, n. 19; R.W. Wright, “ Substantive Corrective Justice”
(1992) 77 lowa L. Rev. 625 at 641-42.
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Aristotelian Equality 5

to those situated differently, according to the degree of difference (hereinafter
“Aristotelian equality” or “the Aristotelian definition”). Those who employ the
Aristotelian definition usually argue that no two people or situations are equal,
and thus the equality to which the definition refers is equality in terms of the
facts and circumstances relevant to the matter in question. In applying the
Aristotelian definition, then, one must always ask, equal for what purpose? It
seems that one of the central characteristics of the Aristotelian definition isits
relativity.'? Aristotelian equality dealswith situationsin which there are at least
two possible decisions. A single decision which relates to one object or case
cannot be “equa” or “unequal” under the Aristotelian definition. The
requirement of treating similar cases similarly and different cases differently is
meaningless unless there is something with which the decison may be
compared.”® However, one could conceivably claim that asingle decision might
violate Aristotelian equality, provided that hypothetical casesdifferent fromthe
onein question exist.

Alongside Aristotelian equality we find the notion of equality as defined in
constitutional charters of human rights, in provisions dealing with the
fundamental right to equality.** Such provisions entail equal treatment for all
persons, regardless of any differences deriving from status or from particular
categories such as religion, race, sex and so on.” For example, article 26 of the
International Covenant on Civil and Poalitical Rights provides, inter alia:

the law shall prohibit any discrimination and guarantee to all persons equal and effective
protection against discrimination on any ground such asrace, colour, sex, language, religion,
political or other opinion, national or social origin, property, birth or other status.*®

Sometimes such definitions hold that in a certain matter all persons should be
treated equally, without specifying any particular status or category, which must
bedisregarded. Oneexampleisthefirst paragraph of the Fourteenth Amendment
of the American Constitution, which stipulatesthat “No state shall ... deny to any
person within its jurisdiction the equal protection of the laws.” There are also
provisions which blend the two types of definitions, such as article 14 of the
European Convention on Human Rights, which provides that “ The enjoyment

12 Compare von Leyden, supra note 2 at 3—4.

1 SeeK.W. Simons, “Equality asaComparative Right” (1985) 65 B.U.L . Rev. 387 at 389; and
Speaking of Equality, supra note 9 at 18—38.

14 Compare P.A. Freund, “The Philosophy of Equality” [1979] Wash. U.L.Q. 11 at 15; T.
Nagel, “The Meaning of Equality” [1979] Wash. U.L.Q. 25.

> See A. Koppelman, Antidiscrimination Law and Social Equality (New Haven: Yale
University Press, 1996) at 57.

6 19 December 1966, 999 U.N.T.S. 171, Can. T.S. 1976 No. 47, 6 |.L.M. 368.
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6 Ariel L. Bendor

of the rights and freedoms set forth in this Convention shall be secured without
discrimination on any ground such as sex, race, colour, language, religion,
political or other opinion, national or social origin, association with a national
minority, property, birth or other status.”*’

It may be noted that both Aristotelian equality and the “fundamental right”
approach to equality are essentially expressions of substantive equality.
Substantive equality has to do with the equality-promoting content of the rules
which areapplied. It isdistinguished from formal equality, which hasto do with
the equal treatment of every person. Indeed, as mentioned above, the
fundamental right to equality applies to cases in which it is held that, in a
particular matter, every person must be treated equally. But in these given
instances, and only in such instances, the presumption is that substantive and
formal equality areidentical.

In contrast with Aristotelian equality, the fundamental right to equality is
relevant not only in those instances in which severa decisions have been made,
but may apply also to asingle decision rel ating to aspecific object or event.*® For
example, a public authority which rejects, on grounds of gender, the first
candidate who seeksanewly-created position, may bedeemed to beviolatingthe
fundamental right to equality regardless of gender even if it has not yet had the
opportunity to consider the candidacies of members of the opposite sex for that
same position.

B. The Relations Between the Two Definitions

Aside from the difference mentioned above, what isthe rel ation between the
fundamental right to equality and Aristotelian equality? The answer to this
guestion depends on how oneinterprets the fundamental right. Three principal
interpretations may be discerned.”

On one interpretative approach, which henceforth | will call the “relative
prohibition approach,” the prohibition against taking account of status or
categories mentioned in the definition of the fundamenta right to equality
applies only when such characteristics are irrelevant. When, on the other hand,
such classifications are relevant, then the fundamental right does not reject
takingtheminto consideration. Similarly, evenif thefundamental right mandates

7 Convention for the Protection of Human Rights and Fundamental Freedoms, 4 November
1950, 213 U.N.T.S. 221, Eur. T.S. 5.
18 See Speaking of Equality, supra note 9 at 72—74.
1 Compare H. Hill Kay, “Models of Equality” (1985) U. 1. L. Rev. 39.
Vol. 8, No. 1
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Aristotelian Equality 7

treating all persons equally in respect of a given matter, there is nothing that
prevents differential treatment of persons who are different in amanner that is
relevant to the matter in question.® For example, if the sex of a public official
isrelevant to carrying out the functions of hisor her office, then consideration
of the sex of candidatesfor that officewill not be aviolation of the fundamental
right to equality. Under the relative prohibition approach, the fundamental right
to equality is thoroughly consistent with Aristotelian equality, and overlaps
(actually, is subsumed within) it.

Therewould seem to be two groundsfor itsexistence. First, the fundamental
right seeks to render suspect® the distinction based on a status or category
mentioned in its definition, or any distinction between persons with regard to a
particular matter, and perhaps even to create arebuttable legal presumption that
the distinction is based on irrelevant considerations, thus violating Aristotelian
equality. Second, inmany legal systems, including American law, theprohibition
against violating fundamental rights has a constitutional character, and applies
to the legidature itself, and in any case has greater force.

Onthe other hand, Parliament (as distinct from other public authorities) may
be alowed a mere violation of Aristotelian equality which does not entall
impairment of afundamental right, or, evenif such aviolation were prohibited,
the degree of severity attached to it and the resulting sanctions are more
moderate than those that apply in the case of violation of fundamental rights.

Under the second possi bl einterpretation of thefundamental right to equality,
which I will call the “absolute prohibition approach,” the prohibition against
taking into consideration any status or categories mentioned in the definition of
the basic right is absolute, as is the prohibition against distinguishing between
different personsin respect of a particular matter. Under this interpretation, the
Aristotelian terms of definition make the status or categories included in the

2 See e.g. I. Berlin, “Equality as an Ideal” in F.A. Olafson, ed., Justice and Social Policy
(Englewood Cliffs: Prentice Hall, 1961) 128. Berlin supports the principle that persons
should in every respect be treated in a uniform and identical manner, unless there is a
sufficient reason not to do so.

The American Supreme Court has indicated, with varying degrees of explicitness, that
certain classifications are suspect. See e.g. Graham v. Richardson, 403 U.S. 365 (1971)
(alienage); Bolling v. Sharpe, 347 U.S. 497 (1954) (race); Hirabayashi v. United States, 320
U.S.81(1943) (nationality). SeeL.H. Tribe, American Constitutional Law, 2d ed. (Mineola:
Foundation Press, 1988) at 1465-66; Note, “Mental IlIness: A Suspect Classification?”
(1974) 83 YaleL.J. 1237 at 1241. For similar Canadian jurisprudence see Young v. Young,
[1993] 4 S.C.R. 3 at 114; and Law v. Canada (Minister of Employment and Immigration),
[1999] 1 S.C.R. 497.
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8 Ariel L. Bendor

definition of the fundamental right irrelevant (or, to put it another way, thereis
an irrebuttable presumption that they are irrelevant).

The same is true of the fundamental right to equality between persons with
respect to a particular matter. In the Aristotelian terms of definition, this latter
right determines (or creates an irrebuttable presumption) that all distinctions
between persons in respect of a particular matter are based on irrelevant
considerations.

Under the third possible interpretation of the fundamental right to equality,
which | will refer to as the “balanced prohibition approach,” the prohibition
against taking these and other statuses or categoriesinto account doesnot derive
from ther irrelevance in al cases. Similarly, the prohibition against
distinguishing for purposes of a particular matter between persons does not
derive from the notion that there may not be relevant differences between
different personswith regard to that matter. Thereason isthat taking aparticular
status or category into account — even if it meets the requirement of relevance
— or distingui shing between personswith respect to aparticular matter, islikely
to impair values or interests deemed worthy of protection.

For example, one may argue that there are differences between men and
women, which to some degree may be relevant in certain matters. The fact that
women become pregnant and give birth, and as a result need maternity leave,
may be arelevant consideration for an employer who faces the choice of hiring
a man or a woman. In any event, the fundamental right to equality without
distinction on the basis of gender under the balanced prohibition approach has
resulted in public authorities being restrained from denying positionsto women
solely on the grounds that they may become pregnant and give birth. Thisis
because such a distinction between men and women violates the dignity of
women, their interest in making a living, and other general private and socia
interests.

At the same time, fundamentd rights, as well as the values and interests
underlying them, are not absolute, and it is common to balance between those
values and interests that the fundamental right serves against those which it
harms. Thus, for example, if women are totally unable to fill the position in
guestion, or if its execution by a woman will cause severe difficulties to the
authority and the public (asis sometimes argued with regard to military service
in battle units), thefundamental right to equality without gender differencesmay
yield to the interests with which it conflicts.

Vol. 8, No. 1
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Aristotelian Equality 9

Under the balanced prohibition approach, the fundamental right to equality
is opposed, prima facie, to equality according to the Aristotelian definition.
While Aristotelian equality consists, among other things, of treating differently-
situated personsdifferently, thefundamental right to equality sometimesrequires
(subject to the balancing | have mentioned) treating differently-situated persons

equally.

Nevertheless, one may claim that the contradiction between Aristotelian
equality and the fundamental right to equality under the balanced prohibition
approach is only apparent, and that the two definitions may be reconciled by
taking a broader view of the matter to which these definitions are applied, and
widening the range of considerations deemed relevant for purposes of the
Aristotelian definition. For example, in the case of awoman expected to become
pregnant applying for public office, one may argue that the relevant
considerations include not only the authority’ s profits and the realization of the
particular ams of that office, but also those considerations regarding the
woman’s dignity, her interest in earning a living and other general socia
interests which are injured by discriminating against women because they
become pregnant and give birth.? If thisis so, then amal e should not be deemed
avictim of discrimination because the public employer hires awoman in spite
of theinconvenience, or even thelosses, to be suffered when shetakes maternity
leave. Theinjury to thedignity of women and to other interestswhich will occur
if she is rejected on these grounds are relevant considerations which the
governmental authority must take into account if its action is to meet the
standards posited by Aristotelian equality.

Similarly, itispossibleto respond to the claim that not every violation of the
fundamental right to equality amounts to a violation of Aristotelian equality,
because the fundamental right appliestothefirst caseof itstype, whileunder the
Aristotelian definition there is no violation of equality unless there are severa
cases. The answer to such aclaim may be that widening the view of the matter
can aways bring about its examination under the Aristotelian definition. Take,
for example, thecasethat | mentioned earlier regarding thegovernment authority
which regjects the first candidate (or perhaps severa candidates) for a new
position on gender-related grounds. This may be aviolation of the fundamental
right to equality with no differences based on gender, but, it would appear, not
aviolation of Aristotelian equality. One may apply the Aristotelian principle of
equality to thisexample by comparing there ected candidate to other candidates
of the same — or the opposite — sex who were regjected or hired by other

2 gSee J. Trebilcot, “Sex Role: The Argument from Nature” in J. English, ed., Sex Equality
(Englewood Cliffs: Prentice Hall, 1977) 121 at 127.
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10 Ariel L. Bendor

employers. At least from a practical standpoint, this broadening of perspective
enables rgection of the “first case” label, hence enabling the application of
Aristotelian equality to all cases.

Another apparent difference between the two definitions hasto do with how
they address the issue of affirmative action. One may argue that affirmative
action isconsistent with the fundamental right to equality, asit aimsto promote
the personal and social values and interests that underlie the fundamental right.
For example, affirmative action for women aims to promote the dignity of
women and other socid interests. On the other hand, one may further argue,
affirmative action— to theextent that it invol ves preference over otherswiththe
same or lesser skills— isinconsistent with Aristotelian equality. However, to
this claim, too, one may respond that a broad perspective of the matter at hand,
unfettered to any particular context, may result in the considerations underlying
affirmative action being seen as relevant to the determination of equality or
difference between the persons who are the object of the policy.

From a formal standpoint, then, there is no significant difference, if any,
between the relative prohibition and the balanced prohibition approaches to
interpreting the fundamental right to equality. Nevertheless, the balanced
prohibition approach emphasizesthe values and interests that deny adistinction
based on aparticular statusor categoriesor any distinction between personswith
respect to aparticular matter. Theimport of this emphasisisthe narrowing, and
at times the negation, of the discretion actually granted to the governmental
authority in choosing between alternative possible decisions — an outcome
commonly seenin respect of fundamental rights. Thus, eventhough the balanced
prohibition approach, like the relative prohibition approach, may be integrated
with Aristotelian equality as a formal matter, | will distinguish between these
two interpretations, as my focusin this article is the relation between equality
and discretion.

The absol ute prohibition approach is not reasonable, and in some casesit is
inapplicable. For example, it would appear impossible to refer offersto donate
sperm or to carry afetusto women and men without distinction. | will therefore
not continue to address it in this context. Rather, | will focus on the relation
between the other two interpretations of thefundamental right to equality and the
laws of discretion.

Vol. 8, No. 1
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Aristotelian Equality 11

V. THE RELATION BETWEEN ARISTOTELIAN EQUALITY AND
THE LAWS REGARDING GOVERNMENTAL DISCRETION

Does the duty to maintain equality (or, conversely, the prohibition against
discrimination) under the Aristotelian definition add to the three rules | have
mentioned in my discussion of the laws of discretion, or, rather, doesit overlap
with them, in whole or in part?

A. The Duty to Consider All Relevant Factors

In certain casesthereis an overlap between aviolation of the duty to take all
relevant considerations into account and a violation of the duty to observe
Aristotelian equality. This is because a decision based on all of the relevant
considerations may differ from adecision takenin equivalent circumstances but
not based entirely on relevant factors. Indeed, each of the decisions violates
Aristotelian equality by its very difference from the other. Even so, only one of
the two decisionsisillegal, and that is the second decision. The reason for its
illegaity isthat it wastaken in violation of the obligationto consider all relevant
factors. Even if there were no other decision taken through consideration of all
relevant factors, and all the other decisions taken in those circumstances failed
to take a particular relevant factor into account, all of the decisions would be
illegal on thisground. Thediscrimination entailed by the second decisionisthus
subsidiary to the non-consideration of the relevant factors.

Take, for example, two persons with similar criminal recordswho apply for
a business license. The application of the first is denied due to his criminal
record. The second applicant is granted alicense because thelicensing authority
was unaware of hiscriminal record and thusdid not take it into account. In such
an instance one may say that the granting of the license violates Aristotelian
equality. Yet, evenif theinstance in which thelicense was granted was the only
one of its kind, and there was no other applicant with asimilar criminal record
who was refused alicense, the granting of the license would still beillegal due
to non-consideration of arelevant factor. Hence the discrimination is secondary
in this case to the failure to consider arelevant factor.

B. The Prohibition Against Considering Irrelevant Factors

My remarksregarding therel ation between Aristotelian equality and the duty
to consider all relevant factors essentially apply also to the relation between
equality under thisdefinition and the prohibition against taking irrel evant factors
into account. A decision that i s defective because of anirrelevant consideration,
such as one taken as aresult of abribe, isillegal whether or not there are other

2003
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decisions regarding the same matter which are not based on the same type (or
any type) of extraneous factor. Once again, the discrimination, in Aristotelian
terms, inherent in adecision based onirrelevant factorsissecondary to the defect
involved in taking such improper factors into account.

C. Reasonableness

Under the doctrine of administrative reasonableness, in its various
manifestations where discretion is given to an administrative authority, there
may be severa reasonabl e balances among the various relevant considerations.
Each of thesereasonabl e balancingsleadsto adecision whichiswithin“thezone
of reasonableness.” Such adecisionislawful, evenif therearethosewho believe
that a better, more effective or efficient decision might have been made. In
contrast, a decision situated beyond the zone of reasonableness — that is, a
decision based on an extremely unreasonable, capricious or arbitrary weighing
of the various considerations — is unlawful, and may be nullified by the court
upon due request to do so.

As with the previous rules that | have discussed — the duty to take the
relevant factors into account and the prohibition against considering irrelevant
factors — so, too, an unreasonable decision in the above sense may result in
discrimination, but the defect of discrimination is subordinate to its
unreasonabl eness.

However, the discussion of the relation between Aristotelian equality and
governmental reasonableness does not end there. As a matter of pure theory, it
would seem that thereisasubstantiveincongruity between Aristotelian equality
and the doctrine of reasonablenessin the above sensein particular, and between
Aristotelian equality and the very existence of governmental discretion in the
other. For Aristotelian equality is, as mentioned above, the giving of equal
treatment to equals and different treatment to those who are differently situated,
according to the degree of their difference. That is, under this definition a
decisionis“equd” if it is“adjusted” to the circumstances of the case. It is not
sufficient that equal decisionsaretakeninequal circumstances, nor that different
decisions are taken in differing circumstances. Rather, in differing
circumstances, the difference between the decisions must fit the difference
between the cases completely, and each of the decisions must completely fit the
case it addresses.

The requirement of absolute fit follows from the impossibility of several
divergent decisionsin equivalent cases being equivalent. As| haveindicated, as
apractical matter there are no casesin which Aristotelian equality isirrelevant.
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This meansthat agovernmental authority that is subject to the duty to maintain
Aristotelian equality will never have any discretion whatsoever. Any apparent
discretion which it has will have to be exercised in such a manner that every
decision must express equal treatment of equal cases or different treatment of
different cases in exact proportion to their degree of difference. In other words,
no discretion will remain. Thisresult would appear to derive from asituation in
which the number of possible decisions located within the zone of
reasonableness — which may itself be infinite — is greater than the number of
cases to which those decisions must be “fitted.” Thisresult isinconsistent with
the very existence of administrative discretion. It is also inconsistent with the
doctrine of administrative reasonableness, which recognizes, as mentioned
above, the existence of a zone of reasonableness, within which (even if not
outside of which) the authorities have power to choose among several decision
options. Moreover, the incongruity between Aristotelian equality, on the one
hand, and the existence of governmental discretion and a zone of lawful
decisions, on the other, sometimes derives not from the fact that the possible
decisionswithin that zone of reasonabl eness outnumber the casesto which those
decisions must befitted. Rather, it derivesfrom the fact that the number of such
decisionsisless than that of such cases.

Take, for example, the granting of or refusal to grant alicense to engage in
a profession, with regard to which the law gives the authority discretion
(assuming that the law does not allow for making the decision contingent upon
conditions). Thenumber of possible* cases,” that is, the number of applicantsfor
alicense, with their various relevant qualifications, is close to infinite. In such
circumstances, it is hardly possible to take decisions which are all equal under
the Aristotelian definition — that is, decisions that treat different cases
differently according to the degree of their difference — because there are only
two possible decisions and a much greater number of different cases. In this
example, then, one cannot avoid taking equal decisions in respect of different
cases (nor, it would seem, could one avoid taking different decisions regarding
cases in which the difference between them isless than that between two cases
in which the same decision was reached).?

One must conclude, then, that it is not possible to reconcile the Aristotelian
view of equality in its pure form with the existence of governmental discretion
or anotion of azone of reasonableness. It isaso clear that, on the one hand, it
is impossible, and in any case undesirable, to do away entirely with
governmental discretion by its inability to withstand the pure version of
Aristotelian equality. Such an approach is undesirable, among other reasons,

2 Compare A.M. Honoré, “Social Justice” (1961) 8 McGill L.J. 77 at 83-84.
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becausethe practical result of it would beto transfer ultimate discretionin every
matter handled by the government to thejudiciary, which is neither practicable
nor consistent with acceptable notions of the separation of powers. On the other
hand, the principle of equality should not be sacrificed on the altar of
governmental discretion. As | have mentioned, the principle of equality is one
of several legal doctrinesthat restrict the discretion of governmental authorities.
Evenif the possibility that the equality principle replaces and cancelsdiscretion
IS unacceptable, one must find ways in which Aristotelian equality may limit
discretion.

V. EQUALITY UNDER THE ARISTOTELIAN DEFINITION AS
LIMITING GOVERNMENTAL DISCRETION —
“‘“ADMINISTRATIVE EQUALITY”

Even in a system which recognizes governmental discretion, situations may
arise in which, at first glance, a violation of Aristotelian equality will not be
secondary to another type of violation of the rules regarding governmental
discretion (i.e., non-consideration of a relevant factor, consideration of an
irrelevant factor, or unreasonableness). In such a system a governmental
authority (especially one which operates through several independent bodies or
organs) may reach different decisionsin equivalent matters, and each decision,
wereit examined inisolation, would be legal both in terms of its content and in
terms of the considerations weighed.

This follows necessarily from the fact that the authority is discretionary. In
such a case impermissible discrimination is neither related to nor conditioned
upontheillegality of the considerationswei ghed or the unreasonabl enessof each
decision taken alone, but rather is rooted in its very inconsistency. In other
words, adecisionthat meetsthe requirementsof the other rulesof discretion may
beinvalidated becauseitisdifferent from other decisionswhich themsel vesmeet
such requirements. The discretion of governmental authoritiesisthusrestricted
by the Aristotelian principle of equality in the sense that discretion must be
exercised consistently.?

For example, in certain cases alicensing authority may be entitled initially
to grant a business license at its discretion. But once it customarily grants
licensesin such cases, it must act consistently by granting alicenseinall similar

2 See Schwartz, supra note 7 at 708-12. See also R. Dworkin, Taking Rights Seriously
(Cambridge: Harvard University Press, 1978) at 113; and E. Chemerinsky, “In Defense of
Equality: A Reply to Professor Westen” (1983) 81 Mich. L. Rev. 575 at 580-81.
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cases. The sameistrue, of course, with respect to the refusal to grant alicense.
To redlize this am of consistency, the law provides for the enactment of
regulations, and at times of admi nistrativeguidelines, chiefly aimed at promoting
the equal, that is, consistent, exercise of discretionary powers.

Nevertheless, absolute consistency is neither possible nor desirable. First,
as | have noted, no two cases are completely equivaent, and therefore absolute
consistency is impossible (unless we return to the result which we have been
trying to avoid, that is, canceling governmenta discretion or transferring it
entirely to the courts). Second, it is not proper that a single decision taken at
some point will forever bind the discretion of a governmenta authority. The
authorities should be alowed to weigh their policy from time to time according
to changing circumstances, needs, and fundamenta perceptions.

Consistency is thus not an absolute obligation, but arelevant consideration
that an authority employing discretionary powers must take into account and
accord appropriate weight in the circumstances beforeit. When an authority acts
inconsistently, henceviolating Aristotelian equality, one must examine whether
there was fitting justification for doing so. Aristotelian equality may thus be
reconciled with the general doctrine of discretion. Under this proposed version
it neither contradicts the theory nor is external toit.

The duty of consistency is not relevant except when there are severa
decisions, or, to be more precise, when there are several casesthat have been or
will be decided. One may ask which one among these decisions should be
compared to another decision, or conversely, which decision is illegal due to
inequality in the above sense.®

It seems that there are four main types of possible basic criteria on this
guestion: 1) thelawful decisionisthat which isbetter from the standpoint of the
individual (adecision will be deemed discriminatory if it isless considerate of
the individua); 2) the lawful decision is the first decision (the last or later
decision will be deemed unlawful); 3) the lawful decision is that which is
consonant with accepted custom or policy (a decison will be deemed

% See J.E. Coons, “Consistency” (1987) 75 Cal. L. Rev. 59 at 92; F. Schauer, “Precedent”
(1987) 39 Stan. L. Rev. 571 at 604.

% Compare Ellis-Don Ltd. v. Ontario (Labour Relations Board), [2001] 1 S.C.R. 221;
International Woodmakers of America, Local 2-69 v. Consolidated-Bathurst Packaging
Ltd., [1990] 1 S.C.R. 282; Califano v. Westcott, 443 U.S. 76 (1979); Heckler v. Mathews,
465 U.S. 728 (1984); B.K. Miller, “Constitutional Remedies for Underinclusive Statutes:
A Critical Appraisal of Heckler v. Mathews” (1985) 20 Harv. C.R.-C.L. L. Rev. 79.
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discriminatory if it deviates from such custom or policy); and 4) in the event of
several unequal decisions, they al are unlawful.

It may be noted that the choice among these approaches (or some
combination of them) cannot be made only on the basis of the principle which
mandates consistency. Asall the approachesfulfill it to the same degree, it alone
cannot decide among them. The decision must be made in view of other
considerations external to those underlying the equality principle in the sense
mentioned. Each of the four basic criteria has its merits and drawbacks, which
deserve amore detailed, separate discussion.

In any event, the rules of discretion ought essentially to be directed, to the
extent possi ble, toward thegovernmental authoritiesin order to guidethemwhen
they exercise their discretion, and not solely to the courts when they review
governmental decisions. The rules must focus on the question of how
governmental discretion ought to be exercised, not on the question of when such
discretion ought to be nullified.

In view, among other things, of this principle, none of thefour types of basic
criteria mentioned above should be adopted asis. A mixed standard should be
preferred, under which the authority should exercise its discretion in a manner
equal to that in which it isexercised by accepted custom or policy in like cases;
in the absence of widely accepted custom or policy, in the (lawful and
reasonable) manner which ismost considerate of theindividual. When this last
aternative is not relevant (whether because the decision does not involve an
individual or it involves severa individuals with conflicting interests), the
authority must set non-discriminatory rules for exercising discretion, and must
follow them to the extent possible in making such decisionsin the future.

Consistency, despiteits not-inconsiderable importance for upholding justice
and fairness, and to the public’'s sense that they are upheld,” is not a
constitutional value to which the legislative branch ought to be subordinated.
The duty of consistency, then, which derives from the Aristotelian principle of

2" Onthe complex relation between equality and justice seee.g. J. Stone, “ Justice in the Slough
of Equality” (1978) 29 HastingsL.J. 995; G. Vlastos, “Justice and Equality” in J. Waldron
ed., Theories of Rights(Oxford: Oxford University Press, 1984) 41; and von Leyden, supra
note 2 at 1-6. The duty of consistency also has value in that it sometimes relieves a
petitioner from having to discharge the difficult burden of proving that the governmental
authority did not take a relevant consideration into account, or took into account an
extraneous consideration.
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equality, generally focuses on administrative law alone. We may thus call it
“administrative equality.”

VI. THE RELATION BETWEEN THE FUNDAMENTAL RIGHT TO
EQUALITY AND THE LAWS REGARDING GOVERNMENTAL
DISCRETION — “CONSTITUTIONAL EQUALITY”

The fundamental right (actualy, rights) to equality, under the interpretation
which distinguishesit from Aristotelian equality, is defined, as noted earlier, in
one of two ways: either asaright not to differentiate among people on the basis
of status or category, or aright of personsto be treated equally with regard to a
particular matter.

When a particular status or category (with respect to the first definition) or
some consideration (with respect to the second definition) are not relevant to the
decision in question, the prohibition against taking them into account essentially
derives from the prohibition against weighing irrelevant considerations, which
isone of the general rules of discretion. Thus, in a certain sense, one may say
that in such a case the fundamental right is secondary to the general prohibition
against weighing extraneous considerations. At thesametime, if inagiven|egal
system theviolation of the fundamental right (but not any weighing of irrelevant
considerations) may lead to theinvalidation of a statute, the classification of the
irrelevant consideration asordinary or asentailing aviolation of thefundamental
right to equality will of course be important. Furthermore, in view of the
congtitutional character of the fundamental right to equality, in many cases —
especially those involving astatus or category included in thefirst definition —
there is a presumption that these considerations are irrelevant,?® and the burden
of proof isimposed on whomever wishes to rebut the presumption.

There may be legal systems in which the fundamental right will be
recognized even when, under the circumstances of the case, a particular status
or category (in respect of the first definition) or a particular consideration (in
respect of the second) are, at least prima facie, relevant to agiven decision. In
such systems a balance will be drawn between the values and interests which
underlie the fundamental right and the specific relevant interests that bear upon

% See J.H. Ely, Democracy and Distrust: A Theory of Judicial Review (Cambridge: Harvard
University Press, 1980) at 136—70. But see D.A. Strauss, “Discriminatory Intent and the
Taming of Brown” (1989) 56 U. Chic. L. Rev. 935 at 956-57; and Egan v. Canada, [1995]
2 S.C.R. 513 at 519.
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the decision at hand.? In a certain sense one may say that in such a case the
fundamental right is subordinate to the general principle of reasonableness.
However, as mentioned above, the fundamental right to equality may also bind
the legislature.

In any case, the above balance will be made, as is common with balancing
between fundamental rights and other values and interests, with an intent to
realize the fundamental right to the extent possible, and to allow a conflicting
interest or valueto impingeonit only in extraordinary cases, and then only when
thereis no reasonableway to realize all of the conflicting values and interests.*
With respect to the fundamental right to equality, the zone of reasonableness—
which defines the scope of the discretion given to the authorities— may thus be
especially narrow, to the point of obligating the authority in agiven caseto take
aparticular decision, thereby erasing its discretion with regard to that case.

Specia applications of the fundamental right to equality may bediscernedin
affirmative action, which is based precisely on taking into account (rather than
avoiding) a particular status or category of personsin order to repair distortions
which violate values and interests underlying the fundamental right.® In this
sense one may understand the inclusion, in the section on equality in the
Canadian Charter of Rights and Freedoms, of subsection 15(2), dealing with
affirmative action. This subsection, notwithstanding its wording,* does not
represent an exception to the general constitutional right to equality contained
in subsection 15(1), but rather derives from it and supplementsits aims.

2 See also, in the United States, Note, “ Legislative Purpose, Rationality, and Equal
Protection” (1972) 82 Yale L.J. 123.

% For the “Constitutional Fact” doctrine, see Ohio Valley Water Co. v. Ben Avon, 253 U.S.
287 (1920); United Statesv. Raddatz, 447 U.S. 667 at 683 (1980); and Schwartz, supra note
7 at 666—67.

31 Compare J.H. Ely, “The Constitutionality of Reverse Racial Discrimination” (1974) 41 U.
Chic. L. Rev. 723 at 727.

%2 Canadian Charter of Rights and Freedoms, s. 15(2), Part | of the Constitution Act, 1982,
being Schedule B to the Canada Act 1982 (U.K.), 1982, c. 11: “Subsection (1) does not
preclude any law, program or activity that has as its object the amelioration of conditions
of disadvantaged individuals or groups including those that are disadvantaged because of
race, national or ethnic origin, colour, religion, sex, age or mental or physical disability”;
see Lovelace v. Ontario, [2000] 1 S.C.R. 950; and Harrison v. University of British
Columbia, [1990] 3 S.C.R. 451 at 452.
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VII.  CONCLUSION

The equality principle limits governmental discretion, but does not fetter it
altogether. In administrative law the equality principleisimplemented as aduty
to maintain consistency. Administrative agencies must exercise discretionin a
consistent manner, so that justiceand itsimagewill not suffer. At the sametime,
absol ute consistency inthelong run nullifiesdiscretion, anditisbothimpossible
and undesirable — hence the need for balancing between unfettered discretion
and consistency initsexercise. A violation of theequality principlein thissense
is generally not aground for the nullification of statutes.

In constitutional law, the equality principleisimplemented as afundamental
right to non-consideration of a particular status or categories, and to identical
treatment of al personsin specific matters. Equality in thissenseisnecessary to
prevent infringement on human dignity and upon society asawhole. Violations
of the equality principlein constitutional law may also bring about nullification
of governmental decisions — and even of Parliament’s statutes — when the
decision or statuteisbased upon legal considerations, if theviolation of equality
impairs the values or interests that it aims to protect. However, in the
constitutional context, the constitutional principle is not absolute and must be
balanced against other relevant considerations. Such balancing must be
conducted with the intent of privileging as much as possible the fundamental
right to equality, and disregarding it only in exceptional cases.
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USING THE CHARTER TO CURE HEALTH CARE:
PANACEA OR PLACEBO?

Benjamin L. Berger

Theauthor critically examinesthe claimthat the
Charter can be used to address social concerns
about public health care through constitutional
means. He concludesthat a close examination of
recent case law illuminated by the political
assumptions underlying the Charter offers a far
dimmer basis for hope than might initially
appear.

L'auteur examine dun oeil critique la
revendication que la Charte puisse étre utilisée
pour régler les préoccupations socialesrelatives
aux soins de santé publique par des moyens
constitutionnels.ll en arrive a la conclusion
gu'une étude approfondie dune récente
jurisprudence mise en lumiére par des
ypotheses politiques fondamentales a la Charte

indique une base plusrestreinte que ce que |’ on
croyait d’'abord.

“When the only tool you have is a hammer,
every problem begins to resemble a nail.”
— Abraham Maslow

l. INTRODUCTION

Two generations of Canadians have now lived much of their lives in the
protective embrace of public health care. As a result, this comparatively new
ideaof state-funded health care has become deeply imbedded in the political and
socia discourse of Canada. In medicare, Canadians have found a reflection of
the country’ sideals, at the core of whichisasocial welfare system that provides
the fundamentals of lifefor all citizens, without regard to their status, power, or
wealth. Indeed, issues of health care push to the fore of public debate in each
Canadian provincial or federal election, and the emotional and political stakes
of this conversation are always high.

Parallel to this concretization of state medical aid hasbeen the ascendancy of
rights discourse. Michael Ignatieff writes that, because they give the veneer of
legal legitimacy to our core values, “rights have worked their way deep inside
our psyches. Rights are not just instruments of the law, they are expressions of
our moral identity asapeople.”* Rightsareameans of talking about apeculiarly
liberal conception of human agency, whereby the“right” demarcates a sphere of
human interest in which no one, particularly the state, isjustified in interfering
through deprivation or coercion.

It seems natural, therefore, that health care and rights discourse, both factors
constitutive of identity in modern Canadian society, would be destined to

B.A.(Hons.) (Alberta), LL.B. (Victoria). Theauthor thanks Andrew Petter for hisinvaluable
support in the preparation of this article.
1 M. Ignatieff, The Rights Revolution (Toronto: Anansi, 2000) at 2.
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entwine. In Canada, the Canadian Charter of Rights and Freedoms® has
provided the institutional locus for this consort of rights and health. The social
stakes of this debate have risen while escalating costs associated with the
provision of public health care combined with policies of fiscal restraint have
resulted in “ cost-containment” measures that seek to limit the nature and scope
of medical care provided by government. To many, these cost-containment
measures threaten to erode the cherished institution of universal and
comprehensive health care. Asaresult, anumber of scholarshave argued for the
interpretation of the Charter as adocument that affords constitutional statusto
socia welfare rights, including rights to health care.®* Indeed, many point to
recent casesin which the courts have appeared to apply the Charter in amanner
that supportsand affirmsindividual rightsto health careasevidencethat Charter
litigation can bean effective meansof protecting, and even expanding, medicare.

| will argue that a close examination of the case law revea s that the case for
such hope is not nearly as strong as may initially appear. The jurisprudence
regarding health care betrays the liberal limitations of our Charter and attracts
an analytical distinction between the Charter’ sability to effectively addressthe
“internal” functioning and provisions of existing medical services and its
impotencewith respect tothe* external” structuring of policy and budget choices
about the nature and scope of medical services provided. As a result, | will
suggest that our energies are misplaced when we seek to use the Charter to
remedy systemic health issues and that, rather, the most desirable and hopeful
means of addressing concerns regarding public health care remains political
redress.

. UNIQUENESS OF THE HEALTH CARE “PROBLEM” AND THE
SEDUCTIVENESS OF THE CHARTER

The Charter has a number of qualities that make it magnificently attractive
to the political or legal activist. First, as has been noted above, the Charter
speaks the language of “rights’ and rights carry with them the connotation of
immutability and supremacy. Once an interest can be characterized as aright,
this interest adopts an aura of imperviousness and, with it, a sense of security.
Second, the Charter, aconstitutional document, is part of “the supreme law of
Canada’ and as such, “any law that is inconsistent with the provisions of the
Consgtitution is, to the extent of the inconsistency, of no force or effect.”* The
Charter is, therefore, an avenue to a trump-position in the Canadian legal

2 Canadian Charter of Rights and Freedoms, Part | of the Constitution Act, 1982, being
Schedule B to the Canada Act 1982 (U.K.), 1982, c. 11 [Charter].

3 See especially M. Jackman, “Poor Rights: Using the Charter to Support Social Welfare
Claims” (1993) 19 Queen’s L .J. 65.

4 Constitution Act, 1982, s. 52, being Schedule B to the Canada Act 1982 (U .K.), 1982, c. 11.
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system. A successful Charter claim is the pinnacle of legal vindication,
untouchable as it is by any other legislative act. Associated with thislast point
is a third and fina seductive aspect of the Charter. At a time in which
governments seem reluctant to take upon themselves the most exigent and,
concomitantly, the most contentious social decisions, the Charter presents a
means of binding the actions of government despite itself. Section 32(1) of the
Charter establishes the application of its provisions to all government action.
Charter litigation can be an expeditious route around sow and seemingly
Sisyphean political forms of action. All of these aspects of the Charter — its
rights-talk, itslegal supremacy, and the fact that it binds government action —
create acentripetal social forcetending to draw claimsfor social justicetowards
the Charter.

It is for these reasons that legal activists have argued that the Charter isa
promising tool for remedying health care issues. Martha Jackman observes that
“[a]s part of government within the meaning of section 32(1), the laws, policies
and actionsof federal, provincial/territorial, and municipal departmentsof health
and other government bodies are clearly subject to Charter review.”® Thislegal
fact, combined with her conception of the Charter as a reflection of “who we
wish to be” and her notion of publicly funded health care as a “fundamental
aspect of our national character,”® Jackman seems to make out a case for the
Charter asapanaceafor Canadian health careconcerns. Y et theissueof publicly
funded health care has a number of dimensions that make it a particularly
demanding socia problem. First, it is extremely expensive to fund a public
health care program’ and, as such, any attempt to address perceived deficiencies
in medicare must confront the intractable issue of fiscal limitations and
government responsibility for expenditure. Second, decisions about the
provisionsof health careare consummate policy decisions, engaging community
assessments of the importance of heath care, the appropriateness of public
responsibility for individual lives, and the scope and nature of permitted
treatment. Finadly, matters of hedth are not purey lega, but intensely
polycentric. Not only are issues of law and politicsinvolved in any question of
public health care, but education, wealth, and socia status are important
determinantsof health. It followsthat any attempt to addresshealthissues must,
in order to be effective, move beyond a consideration of individual rights to
consider and address each of thesediffusesocial factorsaswell astheir complex

interplay.

5 M. Jackman, “The Application of the Canadian Charter in the Health Care Context” (2000)
9 Health L. Rev. 22 at 23.

5 M. Jackman, “The Protection of Welfare Rights under the Charter” (1988) 20 Ottawa L.
Rev. 257 at 338.

" TheCanadian Institute for Health Information “ estimates that the cost of health care topped
$95 billion in 2000.” CIHI, Health Care in Canada: 2001 (Ottawa: CIHI, 2001) at 71.
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These aspects of the health care problem are, | suggest, incommensurable
with the foundational ideology that informed the creation and has continued to
guide the judicial application of the Charter. In a piece written
contemporaneously with Jackman’s plea to use the Charter to secure social
welfare rights, Allan Hutchinson and Andrew Petter note the following:

The Charter is, at root, a liberal document. Its enactment was a constitutional
affirmation of liberal faith. The framework and tenor of the Charter reflect traditional
liberal values; it armsindividuals with a negative set of formal rightsto repel attempts
at government interference.®

Unpacking this paragraph reveals a number of critical attributes of the Charter

whose perpetuation injudicial interpretation haverendered it ablunt instrument
for addressing social welfare issues. First, jurisprudence has affirmed that the
rights enshrined in the Charter are negative in nature. The Charter has not
generally been interpreted asimposing an obligation upon the state for positive
action to ameliorate conditions that diminish rights or to take active steps to
protect individual interests. Where the Courts have mandated positive actions,
this has been within the context of requiring equal application of existing state
action rather than forcing the government into entirely new policy or budgetary
directions. Second, the Charter is formal in orientation inasmuch as it is
concerned with the relationship between extant state action, including
legislation, and the impact that these actions can have on theindividual. Itis, in
this sense, solely reactive. Finally, the Charter is atomistic — it is concerned
withtherightsof theindividual inrelation tothestate, and thus severstherights-
bearing individual from the context in which these very rights and their
infringement occur.

Therefore, while medical care involves the expenditure of large amounts of
public funds and the creation of complex policies to actively address health
issues, the Charter is negative in its orientation. While health care is highly
policy-intensive and prospective, the Charter isremedia andformal. Andwhile
health involves a complex interaction of social, economic and political
determinants, the Charter’ satomistic naturelooksonly to theindividual’ srights
andtheactionsof thestate. Thefundamental disconnect between these attributes
of the health care* problem” and the dominant characteristics of the Charter is,
| suggest, the source of the limited use of the Charter rightsin the struggle for
public health care. The Charter has only proven an effective instrument where
the courts have been faced with past state action that has deprived anindividual
of existing benefits or protections. Aswill be demonstrated below through an
analysisof sections7 and 15 jurisprudence, these caveatsfunctionally restrict the

8 A.C. Hutchinson & A. Petter, “Private Rights/Public Wrongs: The Liberal Lie of the
Charter” (1988) 38 U.T.L.J. 278 at 283.
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Charter to policing theinternal operation of the existing health care system. As
soon as one turns to the Charter with apleafor expanded care, amelioration of
non-legal determinants of health, or policy formation, the Charter has proven
desperately ineffective — a placebo at best.

A. Section 7: The Basis for Hope

Section 7 of the Charter guarantees that: “Everyone has the right to life,
liberty and security of the person and the right not to be deprived thereof except
in accordance with the principles of fundamental justice.”” While the guarantee
to “life” hasreceived little judicial elaboration and, as Peter Hogg writes, “has
littlework to do,”° the references made in the section to “liberty” and “ security
of the person” have been unpacked in such away asto provide afoundation of
hope for health care advocates.

New Brunswick (Minister of Health and Community Services) v. G.(J.)* and
Blencoe v. British Columbia (Human Rights Commission)®? have recently
confirmed that “s. 7 is not limited solely to purely crimina or pena matters’
because “[t]here are other ways in which the government, in the course of the
administration of justice, can deprive aperson of their s. 7 rights to liberty and
security of the person.”** The Supreme Court of Canada has held that the right
to liberty delineated in section 7 is engaged whenever “state compulsions or
prohibitions affect important and fundamental life choices.”** A similarly broad
interpretation of the guarantee to security of the person has embraced not only
physical autonomy, but aright to be free from state actions that “have a serious
and profound effect on a person’s psychological integrity.”** Prima facie, this
elaboration of the section 7 guarantee aff ords considerabl e hopein the sphere of
public health. Issues of choice and physical and psychological integrity are core
elements in health care and, as such, this social welfare issue would appear to
find acomfortable homein section 7 of the Charter. It isthiskind of abstracted
and principled reading that gives an air of plausibility, if not persuasiveness, to
Jackman’sclaimthat “aright to life and to security of the person is meaningless
without access to the care necessary for sustaining reasonable health.”*

® Supranote2ats. 7.

1 p.W. Hogg, Constitutional Law of Canada (Toronto: Carswell, 2000) at 906.

1 New Brunswick (Minister of Health and Community Services) v. G.(J.).,[1999] 3 S.C.R. 46
[G.(3).].

12 Blencoe . British Columbia (Human Rights Commission), [2000] 2 S.C.R. 307 [Blencoe].

13 Supra note 11 at para. 65.

14 sypra note 12 at para. 49.

5 supra note 11 at para. 60.

6 M. Jackman, “The Right to Participate in Health Care and Health Resource Allocation
Decisions under Section 7 of the Canadian Charter” (1995) 4 Health L. Rev. 3 at 3.
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Aswill bediscussed below, the second half of section 7, which providesthat
an individual can be deprived of these rights “in accordance with the principles
of fundamental justice,” imposes an internal limitation upon those interests that
section 7 seemsto protect. While*thereis strong evidenceto suggest that, at the
time of the Charter’ sadoption, it waswidely believed that the phrase* principles
of fundamental justice’ wasrestricted to procedural values,”*” the Supreme Court
of Canadahas made clear that thisterm gives courtsthe power to investigate the
substantive, as well as procedural, soundness of an impugned provision. In
Reference re Motor Vehicle Act (British Columbia) s. 94(2),** Lamer J. (as he
then was) stated that “the principles of fundamental justiceareto befound inthe
basic tenets of the legal system”*® and in Cunningham v. Canada,® McLachlin
J. (as she then was) stated that “fundamental justice” required an assessment of
“whether, from a substantive point of view, the change in the law strikes the
right balance between the accused’s interests and the interests of society.”# It
would appear, therefore, that the courts are empowered to consider both the
procedural fairness and the substantive merits of an impugned provision when
assessing whether or not a deprivation accords with fundamental justice. This
expansive scope of review is, again, encouraging to the health care advocate.

1. The Apparent Successes

A survey of the case law provides examples that would seem to affirm the
potential usefulness of section 7 in the health care context. In R v.
Morgentaler,? the Supreme Court of Canada was asked to consider the
constitutionality of section 251(4) of the Criminal Code,” which madeit acrime
for adoctor to perform an abortion for awoman that did not have a certificate
from atherapeutic abortion committee of ahospital. The Court wasdivided 5-2
on the issue. The justices comprising the majority issued three concurring
opinions declaring the provision unconstitutional. Chief Justice Dickson, with
whom Lamer J. concurred, concluded “beyond any doubt that s. 251 of the
Criminal Code is prima facie a violation of the security of the person of
thousands of Canadian women who have madethedifficult decisionthat they do
not wish to continue with a pregnancy.”* Chief Justice Dickson forcefully
stated:

17 R.J. Sharpe & K.E. Swinton, The Charter of Rights and Freedoms (Toronto: Irwin Law,
1998) at 137.

18 Reference re Motor Vehicle Act (British Columbia), s. 94(2), [1985] 2 S.C.R. 486 [B.C.
Motor Vehicle Reference].

9 Ibid. at 503.

2 Cunningham v. Canada, [1993] 2 S.C.R. 143.

2L |pid. at 152 [emphasis added].

2 R, v. Morgentaler, [1988] 1 S.C.R. 30 [Morgentaler].

Z Criminal Code, R.S.C. 1985, c. C-46, s. 251(4) [Criminal Code].

% gsupra note 22 at 56.
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26 Using the Charter to Cure Hedlth Care

At the most basic, physical and emotional level, every pregnant woman is told by
the section that she cannot submit to a generally safe medical procedure that might be
of clear benefit to her unless she meets criteria entirely unrelated to her own priorities
and aspirations. Not only does the removal of decision-making power threaten women
in a physical sense; the indecision of knowing whether an abortion will be granted
inflicts emotional stress. Section 251 clearly interfereswith awoman’sbodily integrity
in both a physical and emotional sense. Forcing a woman, by threat of criminal
sanction, to carry afoetusto term unless she meets certain criteria unrelated to her own
priorities and aspirations, is a profound interference with a woman’s body and thus a
violation of security of the person.?®

Wilson J. was even more categorica in her characterization of the effects of the
criminal prohibition, stating that awoman subject to this provision

is the passive recipient of a decision made by others as to whether her body is to be
used to nurture anew life. Can there be anything that comportsless with human dignity
and self-respect? How can a woman in this position have any sense of security with
respect to her person??®

Accordingly, inasmuch as this provison compromised the ability of an
individual to makeafundamental lifechoice, section 251 interfered with security
of the person and the Court was willing to strongly affirm the rights of awoman
to have control over what was done medically with her body.

The decision in Morgentaler was equally clear on the issue of fundamental
justice. The Court interrogated the procedurefor obtaining avalid certificatethat
would permit an abortion under section 251. Both Dickson C.J.C. and Beetz J.
identified failuresindelay, access, and equal geographical application of thelaw
such that even women who fit within the criteriadelineated in section 251 might
well be unableto securethe necessary certificate. Asaresult of these procedural
shortcomings, Dickson C.J.C. concluded that the defence provided by the section
(that is, obtaining a certificate from a therapeutic abortion committee) was
“illusory or so difficult to attain as to be practically illusory,”?” and, as such,
section 251 was inconsistent with the principles of fundamental justice.

While Dickson C.J.C. left open the broader question of whether “the
deprivation of a pregnant woman's right to security of the person can [ever]
comport with fundamental justice,”?® Beetz J., with whom Estey J. concurred,
decided theissue somewhat more narrowly, holding that “[i]tisonly inso far as
the administrative structure creates delays which are unnecessary that the

% |bid. at 56-57.
% |bid. at 173-74.
27 pid. at 70.

% |bid. at 73.
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structure can be considered to violate the principles of fundamental justice.”®
Justice Wilson was prepared to go much further, arguing that the restriction in
guestion offended the principles of fundamental justice not only owing to its
procedural flaws, but because section 251 also infringed upon the pregnant
woman’ sfreedom of conscience. She alonetook the position that “adeprivation
of the section 7 right which has the effect of infringing a right guaranteed
elsewhere in the Charter cannot be in accordance with the principles of
fundamental justice.”* In the result, however, Morgentaler unequivocally
affirmed theright of women to have control over thisaspect of their medical care
and, at the minimum, not to be subjected to undue delay or geographical
limitations in the exercise of their choice.

Another encouraging result can be found in Fleming v. Reid,* a decision of
the Ontario Court of Appeal. The applicants, having been found not criminally
responsible by reasons of mental infirmity, wereinvoluntary patientsat amental
health facility. Both patients, while competent, had indicated that they would
refusetreatment with aparticul ar drug because, based upon their past experience
with it, they considered the side-effects intolerable. The treating physician
subsequently found both patientsto be incapable of making decisionsregarding
their own treatment and turned to their substitute decision-makers for approval
to administer the drug in question. The substitute decision-maker, who was
required by statuteto takeinto account the previously communicated competent
wishes of the patients, refused to give consent. Following the prescribed
procedure, the physician appealed to a review board which, not bound to take
into account the competent wishes of the patients, allowed the doctor to proceed
with the treatment.

The patients alleged that their section 7 rights had been infringed and the
Ontario Court of Appeal agreed. Justice Robins, for the Court, stated:

The common law right to bodily integrity and personal autonomy is so entrenched in
the traditions of our law as to be ranked as fundamental and deserving of the highest
order of protection. Thisright forms an essential part of an individual’s security of the
person and must be included in the liberty interests protected by s. 7.%

Having established this contravention, Robins J.A. considered whether or not
this deprivation was in accordance with fundamental justice. He observed that
the governing legislative scheme that constituted the review board “purportsto
recognize the prior known competent wishes of incompetent patients and to
ensurethat those wishes are respected,” but then rendersthese wishesirrel evant

% |bid. at 114.
%0 |bid. at 175.
L Fleming v. Reid (Litigation Guardian) (1991), 82 D.L.R. (4th) 298 (Ont. C.A.) [Fleming].
% |bid. at 312.
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28 Using the Charter to Cure Hedlth Care

when the issue reachesthe review board.*® The Court held that thisflaw was not
in accordance with fundamental justice and, therefore, section 7 had been
offended.

Both Morgentaler and Fleming are strong affirmations of health carerights.
In deciding as they did, both Courtsinvoked section 7 to protect patient choice
and autonomy. However, these decisions must be further interrogated in order
to assess the true scope of their protection. In both cases, the Courts were
confronted with legislation — state action — that interfered with the individual
by depriving thoseinvolved of liberty and security of the person. The atomistic
relationship between individual and state was clear and the courtswere asked to
protect the applicants’ “freedom from” — to ensure their negative liberty by
repelling this state action from the individual’ s sphere of autonomy. Asto the
guestion of fundamental justice, both Courtsidentified procedura flaws, onein
the Criminal Code and one in menta health legidation, that rendered the
administration of health care unfair inits operation. All of these characteristics
firmly imbed both of these decisions in the internal operation of health care.
Both address how the state conducts itself within the scope of an existing
scheme. They concern failingsin the already extant structure and take action to
remedy these defects.

| will demonstrate below that section 7 has little impact upon the external
regulation and formation of health care. When the alleged deprivationissourced
in something other than the government’s legal action or when the procedures
surrounding a deprivation are sound and carefully constructed with a purpose
that the court can construe as reasonabl e, the Charter’ sapplication in the health
care context is eviscerated.

2. The Limiting Factors — Economics and Fundamental Justice

Recent jurisprudence has imposed two substantial limitations on the ability
of section 7 to address more systemic or external aspects of the provision of
public health care. Thefirst, definitional in nature, excludes deprivations of an
economic nature from the embrace of the word “deprived” found in section 7.
The second, more operational in nature, arises because of the broad justificatory
latitude that has been injected into the “ principles of fundamental justice.”

In Whitbread v. Walley,* the British Columbia Court of Appeal considered
aplaintiff’sclaimthat aprovision of the Canada Shipping Act® limitingliability

% |pid. at 317.

34 Whitbread v. Walley (1988), 51 D.L.R. (4th) 509 (B.C.C.A.) [Whitbread)], aff’d on other
grounds [1990] 3 S.C.R. 1273.

% Canada Shipping Act, R.S.C. 1985, c. S-9.
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of masters and members of the crew had the effect of depriving the plaintiff of
full recovery for an injury sustained on board a ship, thereby contravening his
section 7 rights. While this case was not directly concerned with the provision
of health care, the principle that it established and its broad acceptance has had
a significant impact upon the application of section 7 in matters of public
medical assistance. For a unanimous Court, McLachlin J.A. (as she then was)
held that the absence of property rights within the language of section 7 meant
that “legidlation or stateaction whichisentirely economicfallsoutsidethe scope
of section 7.”* Recognizing that economic activity can have animpact upon the
intereststhat areenumeratedinsection 7, McLachlin J.A. neverthelessheld that,
“[w]hile money ... may almost always be argued to affect a person’ s liberty and
security, that isan indirect and incidental effect not contemplated by s. 7 of the
Charter.”% This conclusion effectively bars the application of any section 7
claims to deprivations of life, liberty or security of the person that can be
characterized as having their source in economic constraints or inequality.

Widely cited with approval ,* Whitbread hasbeen decisivein itsimpact upon
section 7 claims relating to the provision of health care. In Brown v. British
Columbia (Minister of Health),* Coutlas J. was presented with a case in which
the plaintiffs challenged the province's decision to place the drug AZT on the
Pharmacare list; a decision that had the result of requiring patients in need of
AZT to pay for aportion of the cost of this highly expensive drug. The plaintiffs
claimed that “the decision to place AZT on the plan violates their security
because it affects their health, both physically and psychologically, imposing
stress, stigma, perception of discrimination and loss of self esteem.”*° Justice
Coutlas did not deny that these interests were adversely affected by the
government’ s policy choice;* rather, he found that the deprivation alleged was
economic in nature and that “[the plaintiffs'] position does not differ from the
position of any person in this province who must survive on alow income.”*?
Expressly following Whitbread, Coutlas J. concluded that because the
deprivation was economic in nature such that an increase in funding would

% Supra note 34 at 520.

¥ |bid. at 522.

% See e.g. Conrad v. Halifax (County) (1993), 124 N.S.R. (2d) 251 (S.C.).

% Brown v. British Columbia (Minister of Health) (1990), 66 D.L.R. (4th) 444 (B.C.S.C.)
[Brown].

“0 1pid. at 465-66.

41 Although thiswas not ultimately the basis for his decision he did, however, suggest that the
deprivation “liesin the fact that they are infected with a debilitating and incurable disease,”
not in government action (ibid. at 466-67). This obiter is analytically dubious at best,
particularly in light of Sopinka J.’s statement in Rodriguez that “[a]s athreshold issue, | do
not accept the submission that the appellant’s problems are due to her physical disabilities
caused by her terminal illness, and not by government action” (infra note 46 at para. 128).

“2 |bid. at 467.
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30 Using the Charter to Cure Hedlth Care

remove the deprivation, “the plaintiffs are seeking a ‘benefit’” which may
enhance life, liberty or security of the person, which s. 7 cannot provide.”*

A strikingly similar conclusion was reached in Ontario Nursing Home
Association v. Ontario.* In this case, before the Ontario High Court of Justice,
a patient in a nursing home was seeking a declaration that his section 7 rights
were violated because “homes for the aged” and “rest homes’ received more
funding than nursing homes. Again, Holland J. acknowledged that the patient’s
section 7 interestsin life, liberty, and security of the person were affected. But
the plaintiffswere seeking an economic benefit and, accordingly, their claimwas
not within the ambit of section 7’s protection:

It istrue that with greater funding he might receive more care, but it cannot be said that
he is being deprived of hisrightsto life, liberty or security of the person. The section
does not deal with property rights and as such does not deal with additional benefits
which might enhance life, liberty or security of the person.®

Able to find the source of the adverse effects in economic rather than legal
disadvantage, both Coutlas and Holland JJ. construed the alleged deprivation as
an economic benefit sought and, therefore, denied the Plaintiffs the protection
of section 7.

Y et even where an applicant has been able to satisfy a Canadian court that he
or she has been deprived of rightsto life, liberty, and security of the person, the
section’s interna limitation permitting deprivations in accordance with “the
principles of fundamental justice” has proven a substantial limitation on the
application of section 7 to health careissues. In the famous case of Rodriguez v.
British Columbia,* Sue Rodriguez was suffering from a rapidly deteriorating
disease that, before killing her, would render her incapable of speech,
swallowing, walking, or moving at all without aid. She desired assistance to
commit suicide and sought a declaration that section 241(b) of the Criminal
Code violated her section 7 rights and, as such, was unconstitutional. Section
241(b) prohibited individuals from helping others to commit suicide. Like
Morgentaler, this case involved crimina legidlation that the Court found
deprived Rodriguez of her security rights. However, the majority of the Court
was unable to find any procedural flaws in the legidation and this conclusion,
compounded with areluctance to declare the government’ s apparent purpose as
contrary to public policy, disposed of the case:

“ 1bid. at 469.

4 Ontario Nursing Home Assn. v. Ontario (1990), 72 D.L.R. (4th) 166 (Ont. H.C.J.) [Ontario
Nursing Home].

“® pid. at 177.

% Rodriguez v. British Columbia (A.G.), [1993] 3 S.C.R. 519 [Rodriguez].
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Given the concerns about abuse that have been expressed and the great difficulty in
creating appropriate safeguards to prevent these, it can not be said that the blanket
prohibition on assisted suicide is arbitrary or unfair, or that it is not reflective of
fundamental values at play in our society. | am thus unable to find that any principle of
fundamental justice is violated by s. 241(b).*

So despite the acceptance that “the principles of fundamental justice are
concerned with more than process,”*® absent some formal procedural defectsin
thelegidation, the Court refused to second-guess Parliament’ spolicy choiceand,
as a result, alowed Rodriguez to be deprived of her right to security of the
person. Rodriguez asked the courts to protect her rightsin apositive manner by
forcing a shift in government policy, but this pleawas overcome by the formal
nature of Charter rights jurisprudence.

Thisformalistic focus on the procedural aspects of impugned legislation can
also be found in the initial decision in Wakeford v. Canada.”® Wakeford was
suffering from AIDS and found that the only drug that could relieve him of the
difficult side-effects associated with his AIDS treatment was marijuana. The
Applicant asked Laforme J. to find that the prohibition of possession of
marijuanacontained in the Controlled Drugs and Substances Act™ offended his
section 7 rightsand, therefore, was unconstitutional. Justice Laforme decisively
agreed that the legidlation contravened the applicant’s rights to liberty and
security of the person:

[Wakeford] has found a treatment that allows him to ease his suffering, assist in his
overall medical treatment, and perhaps assist in prolonging hislife. ... In my view itis
enough that Mr. Wakeford chooses to treat his illness in the manner he has, which, in
my view, heisconstitutionally entitled to. The CDSA, by denying him that right, | find,
infringes upon his right to security of the person.®

Nevertheless, “Parliament [had] provided a specific means for individuals to
apply for exemptions and that must be exhausted prior”*? to seeking relief from
the Court. Justice Laforme, without regard to the substantive merits of the
deprivation as mandated by Cunningham, found that the legislation provided a

47 |bid. at para. 175.

“ |bid. at para. 173.

49 Wakeford v. Canada (1998), 166 D.L.R. (4th) 131 (Ont. Gen. Div.) [Wakeford]. After this
decision, Mr. Wakeford pursued and exemption through the Ministry of Health. He
discovered that, although it was in the process of development, the Ministry had no
procedure for granting an exemption. Mr. W akeford applied to reopen his application and,
in light of this fresh evidence that there was no procedural mechanismin place, Laforme J.
varied his earlier decision, see 173 D.L.R. (4th) 726 (Ont. S.C.).

O Controlled Drugs and Substances Act, S.C. 1996, c. 19.

Supra note 49 at 145; see also at 142—43.

2 |bid. at 151.
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32 Using the Charter to Cure Hedlth Care

potentially sound procedure and, as such, fundamental justice was not offended.
The formalistic and procedural interpretation of the “fundamental justice” limit
again precluded a vindication of the right to liberty and security of the person.

3. Prognosis

Past judicial application of section 7 to the health carefield has affirmed that
the liberal foundations of the Charter continue to shape its utility. Only where
an applicant can demonstrate that a health-related interest is non-economic in
nature and sourced in the official activity of the state, will the courts be prepared
to acknowledge a prima facie infringement of life, liberty, or security of the
person. Even if this hurdle is surmounted, the applicant will have to defeat the
formalistic emphasis upon procedure that dominates the discussion around
“fundamental justice.” Atomism, negative liberty, and formalism are alive and
well in section 7’ sintersection with health care. As aresult, while the Charter
may well serve to police the internal administration of existing health care
programs (as in Morgentaler and Fleming), when the borders are pushed —
when the external matters such as policy and funding are engaged — section 7
promises little.

B. Section 15: The Basis for Hope

Section 15(1) of the Charter has also received agreat deal of attention from
health care advocates and heath law scholars. Section 15(1) states:

Every individual is equal before and under the law and has the right to the equal
protection and equal benefit of thelaw without discrimination and, in particular, without
discrimination based on race, national or ethnic origin, colour, religion, sex, age or
mental or physical disability.*

The language of “equality before and under the law” offers a hopeful fusion
between the Charter and the concepts of universality and equal accessthat have
become so imbedded in heath care discourse. Jackman has advocated for the use
of this section in the protection of socia welfarerights™ and Richard Haigh has
fashioned asection 15 argument for the expansion of medical servicestoinclude
aternative health care.®

8 Supra note 2 at s. 15(1).

% See e.g. Jackman, supra note 3.

% R.A.Haigh, “Reconstructing Paradise: Canada’ sHealth Care System, Alternative M edicine
and the Charter of Rights” (1999) 7 Health L.J. 141.
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With its recent decision in Law v. Canada,*® the Supreme Court sought to
consolidateand clarify section 15 jurisprudence. The Court held that the purpose

of this section is

The Court went onto statethat “ human dignity” isconcerned “with physical and
psychological integrity and empowerment.”>® This reference to physical and
psychological integrity as a core element of section 15 is, no doubt, fertile soil

to prevent the violation of essential human dignity and freedom through the imposition
of disadvantage, stereotyping, or political or social prejudice, and to promote a society
in which all persons enjoy equal recognition at law as human beings or as members of
Canadian society, equally capable and equally deserving of concern, respect and
consideration.’

for ahealth law advocate.

The Court then described the comparative approach appropriate to a section
15 analysis™ and set out the following three questions that must be answered in

the affirmative for a section 15 claim to be made out:

1)

2

©)

To the extent that ill-health or some other personal characteristic can be
identified and failures in the public health system can be characterized as

Does the impugned law (a) draw a formal distinction between the
claimant and others on the basis of one or more personal characteristics,
or (b) fal to take into account the claimant’s aready disadvantaged
position within Canadian society resulting in substantively differential
treatment between the claimant and others on the basis of one or more
personal characteristics?

Is the claimant subject to differential treatment based on one or more
enumerated and anal ogous grounds?

Doesthedifferential treatment discriminate, by imposing aburden upon
or withholding abenefit from the claimant in amanner which reflectsthe
stereotypical application of presumed group or personal characteristics,
or which otherwise has the effect of perpetuating or promoting the view
that theindividual isless capable or worthy of recognition or vaueas a
human being or as amember of Canadian society, equally deserving of
concern, respect, and consideration?®

% Law v. Canada (Minister of Employment and Immigration), [1999] 1 S.C.R. 497 [Law].
* |bid. at para. 51.
%8 |bid. at para. 53.
% |bid. at para. 56ff.

60

Ibid. at para. 88.
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34 Using the Charter to Cure Hedlth Care

imposing aburden or withhol ding abenefit, the basisfor optimism arising from
this section is evident.

1. Apparent Successes

A number of cases have seemingly borne out this insipient promise. | will
examine two examples of these health care “victories’” won under section 15
before considering the limitations that arise. First, and most famously, is
Eldridgev. British Columbia.®* Inthis case, the appellants, born deaf and whose
preferred means of communication was sign language, sought care in a B.C.
hospital. No interpreter was made available, and the appellants argued that the
hospital’s failure to provide interpretation services impaired their ability to
communicate with their doctors and other health care providers. This
impairment, they contended, interfered with their ability to access effective
medical treatment — a benefit denied to them on the basis of a physica
disability.

The Court was unanimous and unequivocal in its vindication of these
patients rights. Justice La Forest, writing for the Court, noted that it was
insufficient that, on its face, the B.C. medical system treated al individuals
equally; no interpretation services were provided for anyone. This, he argued,
was a case of adverse effects discrimination that stemmed from “a failure to
ensurethat they benefit equally from aservice offered to everyone.” ® The Court
asserted that “ [ €] ffective communicationisquiteobviously anintegral part of the
provision of medical services’® and the failure to provide sign-language
translation denied the appellants the benefit of these services. Justice La Forest
reasoned as follows:

If there are circumstances in which deaf patients cannot communicate effectively with
their doctors without an interpreter, how can it be said that they receive the same level
of medical care as hearing persons? Those who hear do not receive communication as
adistinct service. For them, an effective meansof communication isroutinely available,
free of charge, as part of every health care service. In order to receive the same quality
of care, deaf persons must bear the burden of paying for the meansto communicate with
their health care providers, despite the fact that the system isintended to make ability
to pay irrelevant. Where it is necessary for effective communication, sign language
interpretation should not therefore beviewed asan “ancillary” service. Onthe contrary,
it isthe means by which deaf persons may receive the same quality of medical care as
the hearing population.64

®1 Eldridge v. British Columbia (A.G.), [1997] 3 S.C.R. 624 [hereinafter Eldridge].
82 |bid. at para. 66.
& |bid. at para. 69.
% |bid. at para. 71.
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Accordingly, the appellants’ section 15 rights had been breached. The Court
went on to consider whether or not this breach could be justified under section
1. Justice La Forest held that, even assuming that the impugned actions passed
the other sections of the Oakes® analysis, the government had failed at the
minimal impairment stage. The government had not shown that a complete
denial of translation services wastheleast rights-derogating means of achieving
their purpose of containing health care costs. Theresult wasastrong vindication
of rights to equal access to health care, achieved through the vehicle of section

Knodel v. British Columbia® presents another example of hedlth care
interests being protected through the equality protection of the Charter. The
Medical Services Act®” set out a framework into which medical insurance
suppliers were obliged to fit their programs. A regulation enacted pursuant to
this statute defined the term “spouse” as applying exclusively to aman and a
woman who, regardless of whether or not they arelegally married, live together
as husband and wife. The petitioner, Knodel, was a gay man whose partner, by
operation of thisregulation, was precluded from benefiting from the petitioner’s
health policy asadependent spouse. Knodel sought adeclaration that section 15
required that the term “ spouse” be interpreted to include same-sex partners.

Justice Rowles found that the exclusion of homosexual couples from the
definition of “spouse” was contrary to section 15. The legislation imposed an
economic penaty on homosexual couples by denying a benefit available to
heterosexual couples.® Since the government had conceded that section 1 could
not save the contravention, the term “spouse,” Rowles J. held, should be
interpreted to include same-sex couples. Justice Rowles decision seems to
afford section 15 protection to even economic interests in heath care and
appears at first blush to be a strong vindication of health carerights.

Y et once again, these apparent successes are, on closer examination and in
light of other case law on the topic, far more limited than they initially appear.
There is little doubt these cases represent victories for the equal internal
operation of health care programs and, as such, are commendable. However,
both involve questions of access to existing services whose provision is
procedurally flawed by inappropriate government action. Justice La Forest’s
careful characterization of the petitioners claim in Eldridge istelling:

Their claim is not for a benefit that the government, in the exercise of its discretion to

® |nfra note 76.

% Knodel v. British Columbia (Medical Services Commission) (1991), 58 B.C.L.R. (2d) 356
(S.C.) [Knodel].

¢ Medical Services Act, R.S.B.C. 1979, c. 255, s. 2.01.

% Supra note 66 at 383.
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allocate resourcesto address various social problems, has chosen not to provide. Onthe
contrary, they ask only for equal access to services that are available to all.®®

It seems critical to the Court’s decision that this case involved the interna
regulation of access to existing services and not a petition for an expansion of
servicesor increased health benefits. In both cases, thegovernment’ slegal action
— in Eldridge the regulation of access to services and in Knodel direct
legislative measures— werethe clearly identifiabl e source of theinequality and
not questions of policy or funding. Both casesredeem theindividuals negative
freedom from discrimination but say nothing of a positive obligation upon the
government to remedy socia and economic inequalities — the systemic
determinants of health and health care.

Parallel in this way to section 7, the jurisprudence relating to health care
under section 15 demonstrates that, while an effective tool for remedying
internal procedural defects in the provision of public health care — that is,
inequities in the administration of existing and accepted health services —
section 15 isablunt instrument in relation to the external structuring and scope
of health care. When claims are made under section 15 to expand health care or
refine policy in pursuit of more effective treatment, the Charter ssimply cannot
respond.

2. The Limiting Factors — Legal Sources of Inequality and
Government Objectives

Case law reveals that health-related claims argued through section 15 that
seek to affect the structuring of medical servicesor the policiesinforming public
health care— that which | have called external elements of the health system —
are presented with two substantial barriers. First, in fidelity to the libera roots
of the Charter, the courts have adopted a highly formalistic approach to the
language of “before and under the law,” thereby excluding claims early in the
section 15 anaysis. Second, and a cousin to the “fundamental justice” barrier
found in section 7, the broad justificatory opportunity presented by section 1is
amenable to high degrees of deference with respect to decisions of government
regarding the public purse.

Fernandesv. Manitoba™ was acase heard by the Manitoba Court of Appeal.
Fernandes was confined to a wheelchair and required sixteen hours attendant
careeach day. When hisrelationship with hisgirlfriend, who had been providing
this care, ended, he was admitted to a hospital. Fernandes wanted to live in the

® Supra note 61 at para. 92.
™ Fernandesv. Manitoba (Director of Social Services (Winnipeg Central)) (1992), 93 D.L.R.
(4th) 402 (Man. C.A.) [Fernandes], leave to appeal to S.C.C. refused 99 D.L.R. (4th) vii.
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community, but there were no vacancies in the state-sponsored community
residences and he could not afford his own attendant care. He applied to the
Director of Income Security for a supplementary allowance to hire a care-giver
so that he could return home, but was refused on the grounds that he was
receiving adequate care in the hospital.

Justice Helper, for aunanimous Court, held that the applicant had no section
15 claim because the law was not the source of his deprivation. Section 15, she
reasoned, is solely concerned with equality “ before and under thelaw” and there
was ho law here that was treating him unequally. Rather,

[u]nder the Act, Fernandes is being treated in the same manner as all applicants for an
allowance. Heisreceiving all basic necessities asrequired by the Act. All hisneedsare
being met. He is not receiving unequal treatment under the law. The fact that he is not
being housed in a facility of his choice does not give rise to a determination that he is
deprived of equal protection and benefit before and under the law.™

Thefailureto provide asupplementary benefit did not amount to discrimination.
The Court took no account of the relative access to home care for the rich and
poor, and gave no consideration to the inequality in choice of housing between
able-bodied individuals and those with disabilities. These factors could not be
characterized as formally “legal” and, accordingly, fell outside the section 15
protection.

Similar reasoning led to the Court’s decision in Rogers v. Faught.” While
being treated by a dentist, Rogers experienced severe pan in her TMJ
(temporomandibular joints). Women suffer disproportionately from TMJ pain
and Rogersdiscovered that neither the Royal College of Dental Surgeonsnor the
College of Dental Hygienists had devel oped policies or treatment guidelinesin
recognition of this fact. She claimed that this failure to take into account the
particular needs of women when undergoing dental treatment contravened her
section 15 rights. Both colleges were clearly bound by the Charter,” but the
Court denied that section 15 wasengaged and, accordingly, struck the pleadings.
The Court reasoned that “[t]he failure to act or omission by the Colleges to
develop programmes and standards of practice is not a‘law’ or ‘government
action’ within the meaning of s. 15 of the Charter,” and that “[a]ccordi nglg/ the
necessary precondition of alaw giving rise to inequality is not asserted.””

Not only isthis conclusion one that interprets the section in aformalistic and
narrow fashion, but this case evidencesthe seemingly inexorabl etendency of the

™ Ibid. at 414.

2 Rogersv. Faught (2001), 5 C.C.L.T. (3d) 109 (Ont. S.C.J.) [Rogers].

”® See Rocket v. Royal College of Dental Surgeons of Ontario, [1990] 2 S.C.R. 232.
" Supra note 72 at para. 77.
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courts to recoil from positive rights claims. In Rogers, the Court refused to use
the Charter to force policy change, in part because Rogers, in a manner more
consistent with positive rights thinking, sought “to impose an obligation on a
legislature or government to root out al situations where there may be systemic
discrimination and to legislate to remove the discrimination.”” Yet even in
circumstances where applicants are able to fit their claims within section 15, a
similar reticence to interfere with policy decision, particularly those involving
budgetary expenditures, thwarts the applicant at the section 1 stage.”

In Cameron v. Nova Scotia,”” the applicantswere an infertile married couple
who sought reimbursement of their expenses for cytoplasmic sperm injection,
aspecia formof invitrofertilization (IVF). They claimed that the government’ s
refusal to pay for thisform of 1VF constituted discrimination based on physical
disability (their inability to conceive). The Court agreed, stating that

the appellants belong to the group which may be classed as the infertile who need, but
do not get, the full array of services for reproduction. The comparative group is the
fertile who need, and do get, the full array of services for reproduction. The policy
reinforces the disadvantage of the infertile.”

A clear section 15 violation had been made out. Y et when the Court turned its
attention to section 1, it gave complete deference to the need of policy-makers
for “latitude in balancing competing interests in the constrained financial
environment.”” The Court characterized the government’'s pressing and
substantial objective as*being to provide the best possible health care coverage
to Nova Scotiansin the context of limited financial resources’® and found that
the government had satisfied all elements of the Oakes test.

Section 15 interests did not stand up against the pressures of financial
constraint and the Court was loathe to force the government to alter its policy
where budgetary issueswould be engaged. Althoughthe Court in Eldridge stated
that “financial considerations aone may not justify Charter infringements,” this
statement was significantly qualified by thedirectionthat “ governments must be

5 |bid. at para. 80.

™ |f a breach of s. 15 is made out, the government has an opportunity to save impugned
legislation or state action by recourse to section 1. R. v. Oakes, [1986] 1 S.C.R. 103.,
established that the government must show (1) that the breach is one that is “ prescribed by
law,” (2) that the government has a pressing and substantial purposein acting in the way that
it has chosen, (3) that there is a rational connection between this purpose an the actions
taken, (4) that the state action minimally impairs the right in question and, finally, (5) that
the salutary effects of the impugned action outweighs the deleterious impact of the rights
breach.

" Cameron v. Nova Scotia (A.G.) (1999), 177 D.L.R. (4th) 611 (N.S.C.A.) [Cameron].

"8 |bid. at 651.

™ |bid. at 667.

% |bid. at 664.
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afforded wide latitude to determine the proper distribution of resources in
society.”® Cameron is suggestive of the true breadth of thislatitude. Financial
constraint combined with well-tailored policy is, it appears, afull answer to a
claim of abuse of section 15 rights. Theatomism of thisdecisionfully segregates
issues of economic disadvantagefrom legal rightsto equality. The Court refused
to impose upon the government apositive obligation to useits money to relieve
inequality; indeed, quite the opposite — the fact that the Charter claim
necessarily engaged the public purse amounted to abar to the vindication of the
applicar;tzs’ rights. Leave to appea to the Supreme Court of Canada was
refused.

3. Prognosis

Section 15 is highly effective when invoked to remedy an inequality in the
provision of extant policies or services. Eldridge and Knodel are strong
examples of this use of the Charter for that purpose. Yet this is where the
section’s utility ends when applied in the hedth care context. The legal
formalism of the courts combined with a firmly negative approach to rights
narrows the application of section 15 to only those inequalities that are sourced
inthelaw and do not requirepolicy formation or interrogation of agovernment’s
budgetary choices. As Fernandes and Rogers evidence, even where a
government body isbound by the Charter, if an alleged inequality can beviewed
as having arisen from “external” constraints, such as economics, or requires
positive action on the part of the state, section 15will beafar less effectivetool.
Additionally, the government has a permanent ace up its sleeve in the form of
pleas of fiscal constraint. The Cameron decision suggeststhat arightsviolation
flowing from legidlative action that has as its purpose cost containment will be
readily justifiable under section 1. The result is that where section 15 of the
Charter isinvoked to address “external” health care concerns such as scope of
care and coverage, medica policy, and the desirability of particular forms of
treatment, the prospective impact of the Charter again proves bleak.

1. CONCLUSION —THE CHARTER AND THE LEGALIZATION OF
HEALTH CARE

Theforegoing is far from a blanket condemnation of the use of the Charter
in the health care context. Indeed, | have sought to demonstrate that the Charter
has adegree of usefulness as alegal mechanism for controlling some aspects of
the health care system. Cases such as Fleming and Eldridge demonstrate that
legal action can provide substantial improvements to the operation of the

8 sypra note 61 at para. 85.
8 Cameron v. Nova Scotia (A.G.), [1999] S.C.C.A. No. 531 (QL).
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existing system. But the Charter is effective for correcting these internal
processes precisely because these cases mesh well with the liberal nature of the
courts' interpretation of Charter rights. Where there are formal or procedural
problems with a state action that impinges on the negative liberty of an
individual, the Charter can rise to the occasion. In cases where positive
conceptions of liberty, policy and budget decisions, or economic determinants
of health are involved, the Charter evinces limited utility.

This internal/external analytical distinction is not simply academic hair-
splitting; rather, thereisacritical reason why thisconceptual clarity isnecessary.
Use of the Charter in some contexts can be far more than merely unsuccessful
— it can be harmful to the furtherance of social justice. By Charterizing health
careissues, the polycentric nature of the social problemsare masked. Economic,
class,®® and social determinantsof health careare conceal ed behind therhetorical
veil of legal rights discourse and, in this margina position, are not identified,
elaborated or addressed. Michael Mandel persuasively argues as follows:

Thebeauty of the Charter ... isthat it appearsto depoliticize politics. In form, it replaces
“conflicts of interest” with “matters of principle.” It is easy to understand why this
appeals to actors on the right, because it allows power to disguise itself in the
abstraction of claims about rights.®

Accordingly, in the context of health care, the broadly political nature of the
issuesinvolved goesunaddressed. Thismaskingisinherentintheliberal essence
of the Charter and makes recourse to the courts avery limited means of health
care advocacy.

It followsthat lasting and effective change to the Canadian health care system
lieswith political advocacy and engaging in public debate. Having reviewed the
applicability of the Charter in securing access to dternative medicine, Haigh
rightly observes that “[i]n many cases consumer advocacy can be just as
successful, less expensive and less controversial or politically uncertain than
complex constitutional argument before the courts.”® A poignant example of
this truth arises from the Morgentaler case. Though it stands as a “health care
victory” won under the Charter, what was the practical effect of the legad
vindication of women’ srightsto have non-therapeutic abortions? SandraRogers
notes that, even following the decision in Morgentaler, access to abortions

8 «“The effect of limiting Charter application to actions of the legislative and executive
branches of government isto exclude from Charter scrutiny the major source of inequality
in our society: the maldistribution of property entitlements among individuals.” Supra note
8 at 292.

8 M. Mandel, The Charter of Rights and the Legalization of Politics in Canada (Toronto:
Thompson Educational, 1994) at 72.

& Supra note 55 at para. 117.
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services “remains problematic.”® Only four provinces pay for clinic-based
abortions and no abortions whatsoever are performed in P.E.l. Anti-abortion
violencein the wake of Morgentaler had exacerbated accessissues and women
in rural and remote areas are still consigned to expensive, trying, and long-
distancetravel to find the services they need. Morgentaler did not — and could
not — address public opinion, fiscal management, or any other of the non-legal
determinants of health care and, as aresult, the victory has a somewhat pyrrhic
aura about it.

Political and social mobilization holds the distinct advantage of being ableto
address the varied sources of ill-health and multiple barriersto hedlth carein a
manner the courts simply cannot. For al of the promise that the Charter holds,
“[t]he Charter does not alter abasic historical fact: namely, progressive change
follows from mobilization and organization by oppressed and disempowered
people.”®” With limited resources and the clear exigency of theissue, the energy
of advocates seeking fundamental changes in the orientation, structuring, and
funding of health care should be directed not to the law courts and the Charter,
but to the court of public conscience, political will, and social action.

% S. Rogers, “State Intervention in the Lives of Pregnant Women” in J. Downie & T.A.
Caulfield, eds., Canadian Health Law and Policy (T oronto: Butterworths, 1999) 275 at 286.

8 J. Bakan, “Constitutional Interpretation and Social Change: Y ou Can't Always Get What
you Want (Nor What you Need)” (1991) 70 Can. Bar Rev. 307 at 328.
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RECLAIMING THE FREEDOM TO TRADE:

RECTIFYING MARSHALL

Paul Groarke'

The author examinesthe judgmentsin Marshall,
and the right of the Mi’ kmaq to harvest natural
commodities and trade them commercially. He
suggests that these rights can be traced to Ab-
original title, rather thanin the Treaty put before
the Court. The author sets out some principles
that might provide a basis for a legal resolution
of theseissues, and concludesthat we must begin
by recognizing that society has an interest in

L’'auteur examine les décisions de I'affaire
Marshall et le droit des Mi’ kmaq de récolter des
produits naturels et d’en faire le commerce. 1l
estime que ces droits remontent au titre autoch-
tone plutdt qu’au traité soumis a la Cour. L’-
auteur énonce quelques principes qui peuvent
servir de point de départ d’ une résolution juri-
dique de ces questions, et il conclut que nous
devons commencer areconnaitrequ’il y va dans

acknowledging the legal validity of Aboriginal I'intérét de la société d admettre la validité
title. juridique du titre autochtone.

l. INTRODUCTION

It would be a mistake to think that the ongoing conflict over the lobster
fishery at Burnt Church, which has yet to be settled, can be reduced to alega
dispute.* No one in the socia sciences, certainly, would believe that we can
understand what has happened in Mirimachi Bay without investigating thelong
and relatively bitter relations between natives and European settlers in the
region.” Important as this is, | will leave it for those more familiar with the
experience of the native peoplesto explain the sociol ogy of the situation. Rather
than deal with the social parameters of the conflict, | wish to suggest that there
is a conceptual issue at the heart of the controversy, which the case law has
failed to address.

The present article begins by re-examining the judgmentsin R. v. Marshall,
which precipitated the events in Mirimachi Bay. It accordingly examines the
right of the Mi’kmag to harvest natural commodities and trade them
commercialy. The article goes on, however, to suggest that the conceptual

" Assistant Professor, Department of Criminology and Criminal Justice, St. Thomas
University, currently on leave with the Canadian Human Rights Tribunal.
For aconvenient summary of the eventsfollowing Marshall, seeK.S. Coates, “The M arshall
Crisis and East Coast Confrontations” in The Marshall Decision and Native Rights
(Montreal & Kingston: M cGill-Queen’s University Press, 2000) 127.

2 See e.g. L.F.S. Upton, Micmacs and Colonists: Indian-White Relations in the Maritimes,
1713-1867 (Vancouver: University of British Columbia Press, 1979).
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framework underlying the jurisprudence in the area of native rightsrequires re-
examination. It argues that the source of the Mi’ kmaq right to trade in natural
commodities can be found in Aboriginal title, rather than the Treaty put before
the court. It then suggeststhat thisanalysis may be extended to Aboriginal rights
more generally.

The major premise of my argument is that the Mi’ kmag enjoyed some form
of Aboriginal titlewhen thetreatieswere signed, which gavethem acommercial
right to trade. This title can be traced to the sovereignty enjoyed by Canada's
indigenous peoples at the time of European settlement. Although the Treaty in
Marshall is important as a testimonia which acknowledges such rights, the
articlearguesthat the source of theserightsliesin Aborigind title. It accordingly
adopts the view that the commercia rights of the natives are inherent and
original, and were never extinguished. There is nothing in this argument that
dispenses with the importance of treaties, which still govern the relationship
between natives and the Crown. It nevertheless recognizes that the rights that
find expression in the treaties, in some cases at least, are more accurately seen
as an attribute of sovereignty.

The current jurisprudence sees Aboriginal rights as a more encompassing
concept than Aboriginal title® Thisisa product, however, of the reluctance of
the courtsto recognizethe survival of Aboriginal title. Asaresult, they have had
no alternative but to postul ate aset of Aboriginal andtreaty rights, that stand free
of native original title. This has produced a fragmented and relatively ad hoc
approach to native claims, divorced from fundamental principles. | believe that
the approach set out in the present article serves the needs of legal analysis
better, at least in cases like Marshall, where the disputed rights derive directly
from the native use of the inhabited territory.

It may be helpful to clarify a number of points before discussing the
substantiveissuesraised by Marshall. Thefirst isthat the caselaw in the area of
Aboriginal rights has becomeunnecessarily technical andlegalistic. The present
inquiry has a philosophical sideand is predicated onthefirm belief that thereis
aneed toreturnto legal fundamentalsin thearea. | am more concerned with the
conceptual problems in the approach that was taken by counsel and the courts
than with the specifics of the law. As a result, the article does not address the
technicalities in the case law.

® Thereisan extensive jurisprudence that deals with the meaning, significance and extent of
such rights, which goes far beyond any remarks that | might offer. See e.g. the decision of
the Supreme Court in R. v. Van der Peet, [1996] 2 S.C.R. 507 [Van der Peet].
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This deservesfurther comment. In my view, at least, the position adopted by
the Supreme Court of Canadain Mar shall reflectstwo competing considerations
in the present law. The first is the unwillingness of the courts to recognize the
legal fact of native sovereignty. This has deprived Aboriginal peoples of the
respect and equality that they enjoyed as nationsin their own right. The present
articlecallsfor aless paternalisti c approach, which recognizestheinherent rights
of Aboriginal peoples. | do not believe that this requires a full assertion of
sovereignty and the article argues that there is room for a middle way, which
recognizes the competing interests on both sides of the issue.

The other consideration in the case law, which ameliorates the first, can
probably be found in the merits of individual claims. This has given riseto a
results-oriented approach, however, that has led critics on both sides of
controversial casesto question thelegitimacy of the courts’ reasoning. Although
it would be a mistake to ignore the equities in individual cases, the
distinguishing feature of legal reasoning is that it rests on the application of
principle. Any jurisprudence that relies too heavily on policy will eventualy
fragment into a body of divergent opinions that cannot be anchored in a
satisfactory conceptual framework.

There aretwo other pointsthat might be clarified. Oneisthat thereisasense
in which | have consciously “taken sides’ in writing this article. Thisis partly
because the problem that concerns me rests on the Aboriginal side of the
conflict. It is also in keeping with legal practice, however, which generally
examines|egal issuesfrom the perspective of the parties. This approach setsout
the competing arguments in a more compelling manner than other approaches.

The final point is simply that this is an exploratory discussion. Although |
have examined the Marshall judgmentsin some detail, | havetried to step back
from the intense feelings generated by the case. | have adso avoided any
speculation as to the appropriate disposition in other cases. My purposeisonly
to providethe general framework inwhich the casefor Aboriginal title might be
examined. This ultimately calls for some reflection on the concept of
sovereignty, where the deeper problem in the case law appearsto lie.

So much for the introduction. The second part of the article provides a
synopsisof thevariousdecisionsin Marshall and arguesthat the Supreme Court
failed to deal with the real source of the Mi’kmag claimsin the case. The third
part arguesthat therightsthat Marshall was claiming havetheir originsin native
sovereignty rather than the treaty rights discussed in the case. The argument is
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that the Treaty merely recognizes the existence of such rights and assumes that
they will continue. This essentially operates as an estoppel on the Crown. The
final part of the article comments on the larger dispute over nativetitle and sets
out some of the principlesthat might provide abasisfor alegal resolution of the
issuesin the area.

Il. THE MARSHALL DECISION

The facts in R. v. Marshall are deceptively smple. Donald Marshall and
another Mi’ kmag caught 463 pounds of eel in Pomquet Harbour, Nova Scotia
in1993. They sold theeelsfor $787.10. Marshal | was subsequently charged with
three offences under the federal fishery regulations: fishing without a license,
fishing guri ng “the close time for eels’ and selling eels without a commercial
license.

Attrial, counsel argued that Marshall wasexempt from theregulations under
the terms of a*“ Treaty of Peace and Friendship” signed on 10 March 1760 at
Halifax. The defencerelied on aparticular clausein the Treaty, under which the
Mi’kmaq agreed to restrict their trade to “truckhouses’ established by the
government. The argument was apparently that thisclauseimplicitly granted the
Mi’kmaqg aright to trade in natural commodities.

Marshall was convicted by Embree Prov. Ct. J. on the basis that the Treaty
did not exempt him from thefishery regul ations.” Marshal | appealedtotheNova
Scotia Court of Appea, which upheld his conviction.® The case was then
appeal ed to the Supreme Court of Canada, which overturned the convictionsand
substituted an acquittal on all three counts.” The majority held that Marshall had
atreaty right to fish and sell eels.

Although the origina ruling in Marshall was quite limited in its scope, it
immediately gave rise to aconfrontation between natives and the Department of
Fisheries at Burnt Church. This led the West Nova Fisherman’s Coalition to
request arehearing of the case, on the basis that the issue of Aborigina rights
had not been properly argued before the Court. There is much to be said for the

The case actually proceeded on the basis of an agreed statement of facts, which forms part
of the decision in the provincial court and can be found in that decision, infra note 5 at para.
4,

® R.v. Marshall, [1996] N.S.J. No. 246 (Prov. Ct.) (QL) [Marshall Prov. Ct.].

® [1997] N.S.J. No. 131 (C.A.) (QL) [Marshall C.A].

7 [1999] 3 S.C.R. 456 [Marshall 1].
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popular view that the court reversed itself — at least in spirit — in rejecting the
Coadlition’s application.? The tone of the second ruling, Marshall 2, does not
favour Aborigina rights.’

In hisjudgment at trial, Embree Prov. Ct. J. reviewed the events leading up
to the signing of the relevant Treaty. He held:

It is fundamental to the Treaties of 1760 and 1765 that they are peace treaties, that they
acknowledge the jurisdiction of [the] British King over Nova Scotia, that any quarrels or
misunderstandings between the Mi’kmaq and the British will be redressed according to
British |aws and that trade with the Mi’ kmagq will be carried out in accordance with the trade
clause.

This was a constant in the case. All of the judges in Marshall 1 held that the
Mi’kmaq had formally relinquished any claim to sovereignty in entering these
treaties. Thisextinguished their right to pursuetheir traditional way of life, other
than as British subjects.

Judge Embreetook the position that the essential s of the Treaty arerel atively
simple. Themajor consideration between the parties was peace. The British aso
wanted a promise from the Mi’ kmagq that they would not trade with the French.

8 Brian Fleming wrote in “Supreme admission of incompetence” Halifax Daily News (30
November 1999): “Confidence in the court is now somewhere below the bellies of Mr.
M arshall’ s eels, and at best, this appalling attempt at damage control was an open admission
of the court’ sfailurein crafting its September judgment properly. Atworst, Canada’ shighest
court has, willy-nilly, created a new final, final appeals procedure.” See Coates, supra note
1 at 19. There is a convenient discussion of the reaction in the popular pressin Leonard I.
Rotman, “‘My Hovercraft is Full of Eels’: Smoking Out the Message in R. v. Marshall”
(2000) 63 Sask. L. Rev. 617. See also the colourful remarks of Claire Hoy, in “Supremes
clarified” Law Times (6 December 1999) 7: “ Rather than do the honourable thing and admit
that they had goofed the first time around, the Supremes blamed everybody but themselves
for misinterpreting their decision and even went to the extraordinary—and highly
debatable—length of inventing something called a ‘regulated right’ to cover their tracks. .
. . perhaps it took a while to speak up because the art of finessing a mistake to make it
appear as if everybody else was wrong takes a little more time than a simple admission of
error.” Hoy was off the mark in complaining about the invention of a*“regulated right,” but
the commentsare an accurate reflection of the general scepticism inthe press. CatherineBell
and Karin Buss, infra note 23 at n. 23-27, provide a number of examples of the response of
editors and columniststo the decision, and describe the general reaction in the popular press
as a “mediafrenzy.”

® [1999] 3 S.C.R. 533 [Marshall 2].

10 Marshall (Prov. Ct.), supra note 5 at para. 97.
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In return, they agreed to provide truckhouses, where the Mi’kmaq could trade
natural commodities for European goods. This eventually became the focus of
the case. Even from this distance, the Treaty was a mutually satisfactory
agreeiﬂent, which appears to have contained meaningful promises from both
sides.

One of the difficultiesin Marshall isthat the defence appearsto have rested
its case on the trading clause. This may have been an understandable strategy,
inlight of the case law. It neverthelessallowed the variousjudgeswho heard the
casetoside-step theissueof Aboriginal title. Judge Embree, for example, writes:

The Defendant has specifically put forward the Treaties of 1760 and 1761 as the source of
any rights applicable to the charges he faces. While | am clearly asked to consider those
treaties, and to do so in their proper historical context, itisalso clear that the only source of
rights | am asked to consider are those treaties. ™

Thereislittledoubt, however, that Marshall’ sclaim hasitsoriginsin Aboriginal
title. The real issue in the case was whether the rights and liberties enjoyed by
the Mi’ kmagq beforethe European settlement survived the Treaty. Thiswasnever
properly considered by the courts.

The Court of Appeal and the Supreme Court adopted the same approach as
thetria judge. The Supreme Court did not consider the possibility that Marshall
had an inherent right or freedom.*® Thus, the Chief Justice was careful to note
that the appellant “does not argue for an aboriginal (as distinct from a treaty)
right to trade on this apped.”** This echoes the statement of Roscoe and
Bateman JJ.A. in the Court of Appeal, who wrote that the appellant “did not
attemp}sto establish that there was a pre-existing Aboriginal or treaty right to
trade.”

1 See the comments of the Supreme Court of Canada in Marshall 1, supra note 7 at 469.

12 Marshall (Prov. Ct.), supra note 5 at para. 130.

1 The decision in the Court of Appeal, supra note 6 at para. 78, stresses the limits of the
truckhouse rights in the written Treaty: “The trial judge’s conclusion that the only
implication for the Mi’kmagq of the demise of the truckhouses was that they were free to
trade in the same manner as all other subjects of the Crown supports the conclusion that he
found that the clause restrained Mi’kmagq trade, rather than granted a right to trade at
truckhouses.”

14 Marshall 1, supra note 7 at 512.

5 Marshall (C.A.), supra note 6 at para. 63.
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The problem with the approach adopted by the defence is essentially that it
forced Marshall to rely on the clausesin the Treaty, which can never providethe
kind of inherent right that we associate with sovereignty. As Thomas Isaac
writes, the courts have essentially held that the “substance” of the treaty rights
in Marshall is fundamentally restrictive. “ That isto say, the Court has gone to
great lengths in both Marshall No. 1 and Marshall No. 2 to put inherent
limitations on the treaty rights to fish, hunt, gather and trade for necessaries.”*
Isaac reviews the restrictions set out in Marshall and Delgamuukw v. British
Columbia,*” in concluding that the courts have left enough room for the federal
government to justify almost any encroachment on native rights.

There is a significant linguistic issue here, which goes to the difference
between afreedom and aright. If theright to trade in natura commaodities has
its source in native sovereignty, it seems more accurate to characterize it as a
freedom. Therewill still be situations where the term “right” is convenient, but
without implying that the right has amore specific provenance. At first glance,
a least, the freedom to trade would appear to have its source in the natives
generdl titleto their land. The use of aterm like “rights’ is more appropriatein
circumstances where the ownership of the land is vested in someone else. An
easement, for example, may createa“right.” Thiscan hardly beconsidered afair
characterization of the historical prerogatives of the natives.

This has significant implications for legal practice. Isaac argues that the
distinction between afreedom and a“right” hasapivotal rolein deciding which
party has the burden of proving its case.'®

When interpreting a liberty or freedom, one does so with the intent of understanding
how the liberty or freedom may be limited in its application. For a right, the
interpretation is affirmative: that is, one need decide what aright is as opposed to what
itisnot.”°

The argument is essentially that Aboriginal rights can be traced to the freedom
they enjoyed before the European settlement. It is accordingly for the Crown to
justify any limitation onthesefreedoms. Thereisanincreasingjudicial tendency,
however, to see Aboriginal prerogatives as specific and inherently restricted
rights. This places the onus on native claimants.

16 T.lsaac, “The Courts, Government, and Public Policy: The Significance of R. v. Marshall”
(2000) 63 Sask. L. Rev. 701 at 708.

1711997] 3 S.C.R. 1010 [Delgamuukw].

18 |saac, supra note 16.

 1bid.
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Although the magjority of the Supreme Court ruled in favour of Marshall, it
did so on the basis that the right to trade is atreaty right. Thiswas problematic,
since the terms of the written Treaty do not contain an explicit right to tradein
natural commodities. The Court navigated its way around thisissue by treating
the oral negotiationsthat led to the signing of the written document as part of the
Treaty.?® The Supreme Court still seemed to feel, however, that it was necessary
to trace such a right to the written terms of the Treaty. This is what led the
majority to rely so conspicuously on the truckhouse clause which was pivotal,
if the Court was to characterize Marshall’ s rights as treaty rights.

These kinds of issues aso led to a controversy as to whether extrinsic
evidence concerningtheoral history of the Mi’ kmag peoplecould berelied upon
ininterpreting the Treaty. Thisbecamean emotional issue, for historiansaswell
as natives, but only helped to obscure the more significant aspects of the
judgment. Although the majority and the minority accepted this evidence in
Marshall 1, neither of the judgments manage to convey why the Mi’kmaq
understanding of the Treaty seemsso important in alegal context. Itisamistake
to put too much emphasis, as the Court did, on the honour and dignity of the
Crown. The more important principle is that a sovereign people can only
relinquish what they intend to relinquish.

While the limited rights that the Supreme Court recognized in Marshall 1
were sufficient to defeat the charges, the Court held that they did not give the
Mi’kmag the right to pursue the “ open-ended accumulation of wealth.”* The
Court justified this limitation on the basis that the truckhouses provided by the
British were only intended to provide the nativeswith European “ necessaries.” %
Thisseemsartificial: if theBritish agreed to providethe Mi’ kmagwith European
necessaries, it was because that was what the Mi’ kmag wanted. The historical
facts reviewed by the Court do not support the suggestion that the truckhouses

2 See the comment of the majority in Marshall 1, supra note 7 at 497: “In more recent times,
as mentioned, the principle that the honour of the Crown is always at stake was asserted by
the Ontario Court of Appeal in Taylor and Williams, supra. In that case, as here, the issue
was to determine the actual terms of a treaty, whose terms were partly oral and partly
written.” Whatever the significance of the honour and dignity of the Crown, the Supreme
Court wasright in holding that the written document cannot be properly interpreted without
investigating the circumstances under which it was negotiated.

! Ibid. at 470.

2 |n Marshall 1, ibid. at 484, the Court relies on the minutes of a meeting between the
Governor and the Chiefs of the M aliseet and Passamaquody on 11 February 1760, which
expressly uses the word “necessaries.”
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were provided with the intention of limiting the financial extent of the trading
practices followed by the Mi’ kmag.?

CatherineBell and Karin Busshave described the quasi-commercial character
of the Marshall right:

This historical right to obtain “necessaries” from truck houses through access to fish
and wildlifeisequivalent to acontemporary right to “ produce amoderate livelihood for
individual Mi’kmag families at present-day standards”. Less than a commercial right
to hunt and fish for general economic gain, and more than a right to sustenance, a
moderate livelihood includes such “basics” as “food, clothing and housing,
supplemented by a few amenities.”

The concept of “a moderate livelihood” can be found in the American
jurisprudence, where it may or may not be justified.® Although the term has
appeared in the Canadian jurisprudence, it inevitably looks like a political
compromise, which attemptsto accommodate nativeinterestswithout interfering
with the status quo in the fishing industry.?

Thereisasensein which the majority of the Supreme Court was determined
to do the right thing in the first of the Marshall decisions. Justice Binnie held
that any ambiguities in the Treaty should be resolved in favour of the native
signatories and his judgment is replete with references to the honour and
integrity of the Crown. There is an element of paternalism, however, in the
suggestion that the Mi’ kmag are only entitled to pursue“amoderateliving.” We
do not restrict the material aspirations of other peoplein the sameway and strict
construction seemsout of placein determining the scope of such integral rights.

Legally, the Marshall right is an enigmatic right, which is difficult to apply
inacourtroom. Thequasi-commercia standard envisaged by the Court isvague,
speculative and subject to change. It involves more policy than law. The courts

2 Thehistorical evidence appearsto support the position adopted in the present paper. See W.
Wicken, Mi’kmaq Treatieson Trial: History, Land and Donald Marshall Junior (Toronto:
University of Toronto Press, 2002), where one of the historianswho testified for the defence
has taken the position that the early Mi’'kmag treaties preserved the authority of Mi’kmag
law. Wicken argues that these treaties were re-interpreted by the Crown after 1749, when
the colony was secured by a stronger military presence.

C.Bell & K. Buss, “The Promise of Marshall on the Prairies: A Framework for Analyzing
Unfulfilled Treaty Promises’ (2000) 63 Sask. L. Rev. 667 at 669 [Bell & Buss; citations
omitted].

» Seeibid.

% seee.g. the dissenting judgment of McLachlin J. in Van der Peet, supra note 3 at para. 283.
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do not have the expertise to decide such questions, which involve socia and
political considerations that stand outside the limits of justiciability. The
guestion of what constitutes “amoderate livelihood” is amatter of opinion and
open to legitimate debate.

The more significant argument was never seriously addressed by the Court
in Marshall. It was simply that the British recognized the inherent right of the
Mi’kmaq to trade in natural commodities when they signed the 1760 Treaty.
Thereisaccordingly no need to fall back on the truckhouse clause, which serves
another purpose entirely, and was included to dissuade the Mi’kmaqg from
exercising their freedom of trade with the French. This naturally assumes that
they possessed the freedom to trade in the first place.

The majority in Marshall 1 rejected this position without examining it, and
simply assumed that the rights enjoyed by the Mi’kmaq were treaty rights. It is
notable that Binnie J. and the majority were willing to accept the dissenting
position that the truckhouse clause put the Mi’kmag in a worse position than
other citizens.

My colleague, M cLachlin J., takes the view that, subject to the negative restriction in
the treaty, the Mi’kmaq possessed only the liberty to hunt, fish, gather and trade
“enjoyed by other British subjects in the region”. . . The Mi’kmaq were, in effect,
“citizens minus” with no greater liberties but with greater restrictions. | accept that in
terms of the content of the hunting, fishing and gathering activities, this may be true.?

Thisisthe critical finding in Marshall 1. The essential force of the decision is
to diminish the natural scope of native rights.

The effect of Marshall 1 was only compounded by the ruling in Marshall 2,
where the full Court at least implicitly narrowed the right that had been
recognized by the majority in the initial decision. The Court also held that the
need for conservation placed definite limits on any Aborigina rights:

Conservation hasalways been recognized to be ajustification of paramount importance
to limit the exercise of treaty and aboriginal rights in the decisions of this Court cited
inthe majority decision of September 17,1999, including Sparrow, supra, and Badger,
supra. As acknowledged by the Native Council of Nova Scotia in opposition to the
Coalition’smotion, “[c]onservationisclearly afirst priority and the Aboriginal peoples
accept this”. Conservation, where necessary, may require the complete shutdown of a
hunt or a fishery for aboriginal and non-aboriginal alike.®

2" Marshall 1, supra note 7 at 494.
% Marshall 2, supra note 9 at 553-54.
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Thesignificance of such astatement liesinitsimplications. Theimportant point
is that the second decision left no doubt that the federa government and the
Department of Fisheries have the ultimate authority over the fishery.

The Court in Marshall 2 seized on thefact that therehearing requested by the
West Nova Fisherman’s Coalition related to the lobster fishery. It followed that
arehearing would serve “no useful purpose,” the Court held, sincetherulingin
Marshall 1 “related only to the closed season in the edl fishery.”? It was these
facts that provide “the precise context in which the majority decision of
September 17, 1999 is to be understood.”® This line of reasoning is not
particularly convincing: athough legal rulings can aways be confined to the
facts of the case, the Supreme Court seemed more interested in escaping the
controversy generated by its original decision.

Inthe second ruling, the Supreme Court again held that Marshall’ sright went
beyond fishing for food and could be characterized as a limited commercia
right, which had its origins in the Treaty. The Court aso took a second
opportunity to side-step any discussion of inherent, free-standing Aboriginal
rights.

The emphasisin 1999, as it was in 1760, is on assuring the Mi’kmaq equitable access
to identified resources for the purpose of earning a moderate living. In this respect, a
treaty right differs from an Aboriginal right which in its origin, by definition, was
exclusively exercised by Aboriginal people prior to contact with Europeans.

This naturally treats Marshall’ s right as a creature of the Treaty. The question
whether the Mi’kmag have inherent rights, which derive from the sovereign
status enjoyed by the native peoples before the European settlement, was not
considered by the Court.

The Supreme Court went on to suggest that Marshall 1 was decided on the
basis of the burden of proof. Although it was open to the Crown to demonstrate
that it was closing the season for eels in the interests of conservation, it had
chosen not to do so. There was accordingly no evidence before the Court that
would justify regulations that overruled the native right to fish for eels. In spite
of the Court’s firm avowal that legislators and administrators are obliged to

2 |pid. at 554.
% |bid.
31 Marshall 1, supra note 7 at 526.
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accommodate nativerights, thiskind of reasoning underscoresthelimited nature
of the Marshall rights.

1. THE MI'KMAQ CLAIM

| have aready made reference to the fact that the right recognized by the
Supreme Court wasactually inferred from the minutes of the negotiating session.
The redlity, for those who care to 100k, is that the ruling in Marshall 1 traces
Marshall’ s freedom of trade to a treaty that is silent on the issue. From a legal
perspective, at least, the idea that the minutes constitute a part of the Treaty
seems rather strained. The truckhouse clause merely assumes that the natives
enjoy such afreedom. Thisgoesagainst thefundamental premiseof themajority,
which isthat the Treaty is the source of the native freedom to trade.

The view of the dissenting judges in Marshall 1 is more convincing in this
context. There is no reason, on a plain reading of the Treaty, to believe that it
gave the Mi’ kmaqg any trading rights. This does not mean that the Treaty took
away their freedom to trade. There was another source for such afreedom, and
the stronger argument isthat the 1760 Treaty merely acknowledged the existing
freedom of the Mi’ kmag to pursue their traditional activities. Thisfreedom had
itsoriginsin native sovereignty and Aboriginal title. Since both sides took this
freedom for granted, there was no reason to mention it in the body of the Treaty.

Thedissenting judgesheldthat therightsof the Mi’ kmag and therightsof the
settlers were merged under the Treaty: “upon entering into a treaty with the
British and acknowledging the sovereignty of the British king, the Mi’kmag
automatically acquired al rights enjoyed by other British subjects in the
region.”*? Their position was supported by the testimony of Stephen Patterson,
ahistorian who gave evidence at thetrial. In Patterson’ sview, the native people
would have been subject “to the very same regulations that the subjects of the
British Crown would have been subject to in 1760 and 1761.”%

One of the problemswith thisposition, asthe truckhouse clause makesclear,
is that the Mi’kmag were not treated like other British subjects. They were
obligedto sell their goodsto those appointed by the Crown. The Supreme Court
held that this merely delayed the full enjoyment of their rights, until the

% Ibid. at 526.
* See Isaac, supra note 16, citing S. Patterson,“High court accused of ‘distorting’ history”
National Post (28 October 1999) A9.
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restriction was relaxed.® There is no need to postulate a merger of rights,
however, and there is another possibility. The native view is that the Mi’ kmag
enjoyed asovereign set of rightsand freedoms, which survived the signing of the
Treaty. They were accordingly in aposition to voluntarily restrict the exercise
of their own freedoms in order to obtain concessions from the British.

The native interpretation of the Treaty seems more convincing than the
interpretation advanced by the Supreme Court. This is particularly true if the
Treaty is given agenerousinterpretation. The choice between the two positions
is clear: either the Mi’ kmaqg surrendered their traditional freedoms — thereis
nothing inthe Treaty to suggest this— or the Crown agreed to | et them continue,
on the basis that they would be exercised in favour of the British. One of the
interesting features of the latter position isthat it would free the Mi’ kmag from
the restrictions negotiated by the British when the Crown shut down the
truckhouses promised in the Treaty.

The position adopted in the Supreme Court appears to rest on the opening
words of the Treaty, which contain aformal pledge of allegiance to the British
Crown.®

I, Paul Laurent do for myself and the tribe of LaHave Indians of which | am Chief do
acknowledgethe jurisdiction and Dominion of HisM ajesty George the Second over the
Territories of Nova Scotiaor Accadiaand we do make submissionto His M ajesty in the
most perfect, ample and solemn manner.

It would seemto follow that thelegal fact of allegianceisindisputable. Thisdoes
not decide the matter, however, and the language of the pledge |eaves open the
possibility that the Mi’ kmaq pledged their allegiance on the condition that they
would continue to enjoy the freedom to hunt, fish and pursue their traditional
ways of life.

The effect of the pledge of alegiance was only implicitly addressed by
Embree Prov. Ct. J.,, who stated that European “notions of government,
sovereignty and authority” were not a conceptua part of Mi’kmaq culture.® It
could easily be argued that this lends credenceto the view that the Mi’ kmag had

% See Marshall 1, supra note 7 at 526: “Although these rights were supplanted by the
exclusivetrade and truckhouse regime while it was extant, when this regime came to an end,
the Mi’kmag trading interest continued to be protected by the general laws of the province
under which the Mi’kmag were free to trade with whomever they wished.”

% |bid. at 467.

% See Marshall (Prov. Ct.), supra note 5 at para. 28.
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not surrendered their sovereign statusin pledging alegianceto the Crown. There
isno need to adopt such aradical position, however: the central point isthat the
Mi’kmaq believed that they would continue to enjoy the freedom to hunt, fish
and gather throughout their territory. As the trial judge recognized, this was
accepted as an article of faith and it would not have occurred to either side to
question it.*

There is nothing in the essentials of the Treaty to counter the Mi’kmag
argument that they retained their inherent rights and freedoms. Judge Embree
accepted that there was a state of war between the British and the Mi’kmag in
the years prior to the signing of the Treaty.® The British wanted peace, dong
with a commitment that the Mi’kmag would not trade with the French. The
Mi’kmag wanted European goods and, perhaps, the protection of the Crown.
Thereisno reason to believe that the Mi’ kmag would have agreed to the Treaty
if they had known that they were surrendering their inherent freedom to trade.
If anything, the truckhouse clause establishes that they wanted to continue their
trading practices in the same manner as before.

The judges in Marshall 1 appear to have assumed that the pledge of
allegiance in the Treaty was sufficient to extinguish the sovereign right of the
Mi’kmag to hunt and fish. This is by no means clear: if we accept the logical
principle of parsimony, the simplest interpretation of the Treaty should be
adopted unless there is a compelling reason to discard it. But the simplest
interpretation is that the Crown was willing to accept the status quo and let the
rights and freedoms of the natives continue. This freedom can be traced to the
sovereign rights enjoyed by the Mi’ kmag before the European settlement, and
the Aboriginal title to the land, which in my own view provides the real source
of Marshal’srights.

The real issue is whether the Treaty preserved the right of the Mi’kmaq to
tradein the fruits of their hunting, fishing and gathering, or whether it created a
new right. Thisis much like asking whether the origins of the freedom of trade
presently enjoyed by the Mi’ kmag can be found in the treaty or earlier events.

% Seeibid. at para. 116: “| accept as inherent in these treaties that the British recognized and

accepted the existing Mi’kmag way of life. Moreover, it's my conclusion that the British

would have wanted the M i’ kmag to continue their hunting, fishing and gathering lifestyle.”

Seee.g.ibid. at para. 51, where Embree Prov. Ct. J. observes: “ Professor Patterson describes
what followed intheyearsimmediately after the Proclamation of 1749 asaBritish-Mi’kmaq

war.” Thereisno suggestion in the judgment that the native peoples of Nova Scotialegally

surrendered to the British.
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Theanswer to such aquestion seemsplain. Thetrading practicesof theMi’ kmaq
have come down to them from their ancestors and the suggestion that their
freedom to trade has its source in the Treaty is something like a metaphysical
mistake. As Embree Prov. Ct. J. states, the Mi’kmaq “had been trading . . . with
Europeans for approximately 250 years before 1760,”* the year the Treaty was
signed.

The legalities of the situation are relatively simple. If the Treaty does not
contain an explicit right to tradein natural commaodities, it is because both sides
assumed that the freedom of trade enjoyed by the Mi’ kmag would continue. The
Mi’kmaq aready enjoyed this freedom, and any accompanying rights,
independently of any rights that they obtained as a result of the Treaty. They
accepted the authority of the British Crown on the basis that they were entitled
to follow their traditional ways. Sincethisincluded their commercial practices,
it followsthat their commercial rightssurvived the signing of the Treaty with the
British. The ideathat the Mi’ kmag were willing to surrender these commercial
rights, in return for aright to pursue a“moderate” living, is highly artificial.

The primary question in the Marshall case was not whether the Treaty gave
the Mi’ kmaq the freedom to trade in natural commaodities. Since the Mi’ kmaq
already enjoyed such a freedom, the legal question was whether the Treaty
repudiated it. This implicitly shifts the burden of proof in the case: without
wordsthat explicitly extinguished the freedoms of the Mi’ kmaq, their freedoms
would logically persist. It followsthat it was the Crown and not the defence that
needed tofind languagein the Treaty that supporteditsposition. Thelegal redlity
isthat the presumptionsin the case run in favour of the commercia rights of the
Mi’kmag.

Thereal significance of the truckhouse clause liesin the assumption that the
freedom of theMi’ kmaqto tradein natural commoditieswill continue. Thiswas
an entrenched right and was openly commercial. There is nothing in the
provisiontoindicate that the native right has been replaced by the rights enjoyed
by other subjects. On the contrary, the establishment of truckhouses by the
Crown, at considerable expenseto the public purse, confirmsthe Mi’ kmag view
that their freedoms continued under the Treaty. From the native perspective, this
raises an estoppel against the Crown, which cannot accept the Mi’kmaqg
understanding of the Treaty, only to discard that understanding when it becomes
convenient to do so.*

% |bid. at para. 115.
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The doctrine of estoppel prevents an interested party from denying the
position it has taken in its dealings with others. As one legal dictionary putsit:
“Onewho has allowed another to believein the existence of a particular state of
affairs,” and thus induces another to act, “cannot argue that the true state of
affairswasdifferent.”* Thecommonlaw onthedoctrine of estoppel isextensive
and forms part of the substantive law of evidence. The more recent case law
associates it with fair dealing.”? It is not the details that matter, however; “the
argument” issimply that the concept capturesthe essential logic of the situation
in Marshall.

The Aboriginal argument in Marshall isthat the Mi’ kmag were always free
to trade in natural commodities. This commercial freedom was never
surrendered: the pledge of allegiance was contingent on the understanding, on
both sides, that the existing rights and freedomsof the Mi’ kmag would continue.
The relevance of the doctrine of estoppel in this context is self-evident: thereal
significance of the Treaty in Marshall isthat it recognizesthe existing rightsand
freedomsof theMi’ kmag. Thetruckhouse clause assumesthat these prerogatives
will continue. Thisestopsthe Crown from controverting such an assertion. Other
citizensmight enjoy their right to hunt and fish at the pleasure of the Crown, but
the rights of the Mi’ kmag can be traced directly to their sovereign status, prior
to the arrival of European settlers.

Thisgoesalong way towards explaining the conflict at Burnt Church. Many
natives believed, after Marshall 1, that the Supeme Court had upheld the
inherent right of the Mi’kmag to pursue their way of life. As Andrea Bear
Nicholas stated, in a newspaper interview: “What the Marshall decision has
done is to recognize a truth that has existed al along—that we, the
Wolastrokwiyik and Mi’ kmag, have neither sold our lands nor surrendered our

4 TheDictionary of Canadian Law, 1st ed., s.v. “estoppel.” There are many pithy invocations
of thedoctrine, which existsinawide variety of manifestations. One of theentriesin Black’s
Law Dictionary, 5th ed., s.v. “estoppel,” merely states: “An inconsistent position, attitude
or course of conduct may not be adopted to loss or injury of another.” Estoppel puts the
party who is entitled to the operation of the doctrine in the same position as if the
representation were true.

See the comment of Binnie J. in Mount Sinai Hospital v. Quebec (Minister of Health and
Social Services), [2001] 2 S.C.R. 281 at para. 41, in dealing with public law promissory
estoppel: “In the more recent English cases estoppel too has been swallowed up under the
general heading of fairness.”

42
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accessto sources of lifeintheland.”* Thisisasound argument, legally, but was
never addressed in the decision. The Supreme Court restricted itsinquiry to an
examination of the truckhouse clause and the Treaty of 1760.

The two decisionsin Marshall suggest that the judiciary is reluctant to deal
with the fundamental question.* That question can be found in the foundations
of the older case law, which holdsthat the native peoplesin North Americadid
not enjoy any underlying legal title. Asaresult, thelaw hashistorically held that
any prerogativesthat the native peoples enjoyed were converted into mora and
political obligations on the Crown. In &. Catherine's Milling and Lumber Co.
v. R, for example, Watson L..J. stated that theinterest of the nativesin their land
was a “persona and usufructuary right, dependent upon the good will of the
Sovereign.”* These normative obligations later gave rise to fiduciary duties.

Although later courts have characterized this as alegdl title to land, it does
not affect the ultimate title to the land, which remains vested in the Crown. The
legal title recognized by the courts is limited in scope and appears to have
originated in the Royal Proclamation of 1763, rather than the sovereignty of the
native people. | do not wish to go into the specifics of the title enjoyed by the
native peoples. But the more recent case law has only mitigated the effects of
such aposition. Thisis apparent in Guerin v. Canada,*® for example, where the
Supreme Court of Canada ostensibly recognized the existence of an Aborigind
title that givesthe native peoples alegal right to the occupation and possession
of tribal lands. This title theoretically predates the Royal Proclamation and
provides an independent source of claims.

TheCourtin Guerinraninto difficulty, however, whenit tried to describethe
nature of such atitle. Justice Dickson identified two lines of authority, which
characterize Aborigina title as either a “beneficial interest” in land, or a
personal, usufructuary right. He went on to state that neither concept was
sufficient, initself, to capture the nature of nativetitle. Theimportant legal fact
in the case, however, was that native title gives rise to fiduciary obligations.

4 «“The Marshall decision is a door to liberation” St. John Telegraph Journal (23 September
1999) as quoted in Coates, supra note 1 at 8.

4 This is borne out by the more recent decision of the Provincial Court in R. v. Marshall,
[2001] N.S.J. No. 97 (QL), confirmed by the Nova Scotia Supreme Court at [2002] N.S.J.
98 (QL), where the court convicted Marshall and a number of other accused of cutting
timber on Crown lands.

4 (1888), 14 App. Cas. 46 at 54 (P.C.).

4 [1984] 2 S.C.R. 335.
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Although thereisno need to discussthese obligationsin the present context, the
point isthat thisleavesthe Crown with the sovereign titleto nativelands. There
isno suggestion in Guerin that thistitle is defeasible: the conditions that attach
to such atitle are normative rather than legal in character.

The courts have consistently held that the origind title of the native peoples,
which derived from their independent, sovereign status, has been extinguished.
Thisisthe presumption that needs reassessment. Thereisno reason to enter into
an argument about the requirements of surrender, or the question whether
Aborigina title continued beyond European settlement. Those are separate
issues that raise larger concerns. The relevant argument in Marshall is merely
that some of the rights attached to Aborigina title— like the right to trade in
natural commodities— have survived. Legally, thismeansthat theserights are
vested in the original title of the Aborigina peoplesto the land they occupied,
prior to any surrender to the British Crown. It follows that the Crown took the
land with these encumbrances attached.

There is no obvious reason why the usufructuary rights attached to
Aboriginal title should not survive the signing of the Treaty. These kinds of
rights are no more intangible than easements or other common law rights that
derivefrom the use of property. A usufruct isrecognized as adistinct species of
ownership in systems of civil law, which gives a property holder the right to
enjoy the fruits of any property. The usufructuary owns two of the three
members of ownership — ususand fructus—and holdsatitleto real property.*’
It follows that the law has ample resources to accommodate the rights claimed
by the native peoples.

Thereisat |east one decision from the American courtswhich adopts exactly
this approach. It is U.S. v. Winans,*® where the United States Supreme Court
dealt with an application for an injunction preventing the respondents from
interfering with theright of the Y akimapeopleto fish at certain placesaong the
Columbiariver.” Therelevant Treaty had provided such aright, which could not
be exercised because the Y akima no longer had title in the land bordering the
river. The question for the Court was whether the rights of the natives were

47 See e.g. Civil Code of Quebec Art. 1120 C.C.Q., book 4, title 4, which deals with “Des
démembrements du droit de propriété.” The English version of Art. 1120 reads: “ Usufruct
isthe right of use and enjoyment, for a certain time, of property owned by another as one’s
own, subject to the obligation of preserving its substance.”

%8 1905 U.S. Lexis 1110, No. 180.

4| would beremissif | did not thank an anonymous reviewer for directing me to this decision.
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sufficient to defeat the patentsthat the respondentshad obtained to theland from
the state and federal governments.

The position adopted by the United States Supreme Court is set out
remarkably well in the case syllabus. The right of taking fish “at all usual and
accustomed places,” the Court held,

was not a grant of right to the Indians but a reservation by the Indians of rights already
possessed and not granted away by them. The rights so reserved imposed a servitude
on the entire land relinquished to the United States under the treaty and which, aswas
intended to be, was continuing against the United States and its grantee as well as
against the State and its grantees.®

Theright to fish, in other words, was inalienable. It attached to the underlying
title, and placed an encumbrance on the sovereign title of the United States,
which was not sufficient to defeat it. Thisisthekind of argument, in retrospect,
that should have been advanced in Marshall. It goesfar beyond the position that
the Supreme Court of Canada adopted in Marshall 1 and qualified in Marshall
2.

Some of the more recent decisions of the Canadian courts seem to implicitly
acknowledge the force of such an argument. In Delgamuukw, Chief Justice
Lamer adopted a broad interpretation of section 35(1) of the Constitution Act,
1982, which recognizes the “existing Aboriginal and treaty rights of the
Aborigina peoples of Canada.” Chief Justice Lamer held that this included
Aborigina rights which were not recognized under common law or French
colonial law.** As aresult, Aborigina rights can be seen as “a burden on the
Crown'’ s underlying title” and remain with the land.** It would seem to follow
that the Crown holds the sovereign power on the condition that it respect the
legitimate claims of the native peoples.

John Borrows has criticized the Delgamuukw decision for its failure to
reconsider the questi on of native sovereignty.> Chief Justice Lamer’ scomments

% See supra note 48 at 1119: “In other words, the treaty was not a grant to the Indians, but a
grant of rights from them — areservation of those granted. And the form of the instrument
and its language was adapted to that purpose.”

51 Supra note 17 at para. 136.

%2 |bid. at para. 45.

% SeeJ.Borrows, “ Sovereignty’ sAlchemy: An Analysisof Delgamuukw v. British Columbia”
(1999) 37 Osgoode Hall L.J. 537 at 542: “the Delgamuukw decision generated a great deal
of commentary concerning its perceived ‘blow to the legacy of colonialism.” This
controversy issomewhat perplexing, giventhejudgment’ sconservative foundation; yet both
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are historically significant, however, and hold that the legal assertion of
sovereignty by the British did not automatically extinguish Aborigina claims.
Thisis anew development, which supplies the kind of analysis that is needed
if weareto solvethe apparent paradox in Marshall, wherethe Mi’ kmaq pledged
allegiance on the understanding that they would retain their original rights.
There is no inconsistency in such a position, if the accoutrements of native
sovereignty can be construed as a legal encumbrance on the powers of the
Crown.

The most fundamental observation in the context of Marshall may well be
the ssimplest. The language, terms and circumstances of the Treaty considered
inthe case suggest rather formidably that it was negotiated between equals, who
retained some element of equality under the agreement. It seemsironic, inthis
context, that the Nova Scotia Court of Appeal held that peace treaties should be
interpreted in a less generous manner than treaties which cede land. Thisisa
fundamental error, which fails to acknowledge that both sides sued for peace.
There was no surrender and the Treaty should not be interpreted in a way that
deprives one of the parties of its inherent rights.

V. RESOLVING THE BROADER DISPUTE

It would be a mistake to conclude this paper without reflecting on the
implications of the argument | have set out in the broader context of native
claims. The general force of the position | have taken is clear enough: the
Mi’kmag accepted the sovereignty of the Crown on the basis that they would
continue to enjoy their inherent rights and freedoms. They have accordingly
retained their commercia freedoms. Thisdoes not compromise the authority of
the Crown, which is specifically acknowledged in the Treaty. The authority of
the Crown is contingent, however, on the recognition of some unextinguished
Aboriginal tenure, which provides the real guarantee of native rights.

It follows that the relationship between the inherent authority of the Crown
and the inherent rights and freedoms of the Mi’ kmag under the Treaty of 1760
isreciprocal. The native view is certainly that there are two sovereignties here,
which are contingent upon each other. The broader question is whether this
analysis can be applied to other tredties, since thereisamore general argument

supporters and critics of Aboriginal rights have argued that this decision shows the Court’s
‘willingness to make new law and to adapt traditional legal concepts to changing cultural
demands.’”” There are similarities, in this regard, between Delgamuukw and Marshall,
though it is the rulings in Marshall that deserve more criticism.
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that the first nations entered into their relations with the British crown without
surrendering the rights and freedoms associated with their traditional life. Alan
Cairnsidentifiesthe problem by stating that “ sovereignty wasfirst exercised by
European peoples over Aboriginal nations that did not believe they had given
up their own sovereignty.”>

Although | have restricted myself to the Marshall case, this historic
misconception has been perpetuated in the idea that Aboriginal rights derive
from treaties. It was accordingly reinforced by the Supreme Court when it
characterized Marshall’ sright to fish for eel asatreaty right. Thelegal problem
for the native peoplesisthat such an interpretation essentially vests Marshall’s
right to fish for eelsin the Crown’ stitle to the sovereign power. The reason for
thisis exceedingly ssimple: if Aboriginal title is extinguished, thereis nowhere
elsefor it tovest. Asapractical matter, the Marshall right accordingly takeson
the character of a grant from the Crown which holds the residual title to the
territory, held by the Mi’kmag.>®

| do not want to go too far in assessing the general status of treaties, but the
position that | have set out isin keeping with some of the views expressed inthe
literatureregarding treatiesand thelr interpretation. Brian Slattery, for example,
has argued that aprinciple of continuity should be applied to the customary law
of the native peoples.*® Gordon Christie argues against the view that treaties are
“surrenders.”*’ Although the courts have recogni zed the existence of somefree-
standing Aboriginal rights, and the situationisreasonably complex, thisremains

% A.C. Cairns, Citizens Plus: Aboriginal Peoples and the Canadian State (Vancouver:
University of British Columbia Press, 2000) at 212. Although he iswriting in the context of
native self-government, hiscommentsapply with equal forceto theissue of Aboriginal title.
Thisisthe kind of concern that informs the comments of authors like Isaac, supra note 16.
See B. Slattery, “The Organic Constitution: Aboriginal Peoples and the Evolution of
Canada” (1996) 34 Osgoode Hall L.J. 101 at 111-12: “The second principle denies that
aboriginal laws, jurisdiction, and land rights were automatically terminated when European
powers gained sovereignty. It maintains that these rights presumptively remained in force
under the new regime, as necessarily modified by the advent of the Crown. We may call this
the doctrine of continuity.” See also B. Slattery, “Making Sense of Aboriginal and Treaty
Rights” (2000) 79 Can. Bar Rev. 196.
5 SeeG. Christie, “Justifying Principlesof Treaty Interpretation” (2000) 26 Queen’s L.J. 143;
see also S. Henderson, “Constitutional Powers and Treaty Rights” (2000) 63 Sask. L. Rev.
719.
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the causa causans of the present law. Thereislittle doubt that it hasaways been
asource of bitterness among native people.®

Where this takes usis another matter. It is evident that the legal solution to
the dilemmaliesin the recognition that the sovereignty of the Crown has moral
and legal limits. There is no way of addressing the fundamental issue without
recognizing that there are ways in which sovereignty can be legally shared or
apportioned. This raises much wider theoretical issues. Such a view is
nevertheless in keeping with the current evolution of a new and more limited
theory of sovereignty, which rests political authority on its moral and legal
legitimacy rather than thefact of power.> Thereismorethan enough conceptual
room, withinthese contemporary devel opments, to recognizetheinherent nature
of the rights and freedoms claimed by Aboriginal communities.

The question of sovereignty raises political rather than legal issues. The
origins of the prerogatives discussed in the Marshall case can presumably be
found in theright of the Mi’ kmag to maintain their way of life. Thiscan be seen
as aqualified right of self-determination, which is invested with many of the
elements of self-government.® There are a number of important qualifications
that need to be made in this context. It would be unredlistic, for example, to

% Seethe passagecitedin Calder v. British Columbia (A.G.),[1973] S.C.R. 313 at 319: “What
we don'’t like about the government is their saying this: ‘We will give you this much land.’

How can they give it when it is our own? We cannot understand it. They have never bought
it from us or our forefathers. They have never fought and conquered our people and taken
the land in that way, and yet they say now that they will give us so much land — our own
land.”

Itisimpossible to review the literature here. | am hesitant to recommend any sources, since
so much of the attack on the historical concept of sovereignty is philosophically wanting.

But seee.g. F.X. Perrez, Cooperative Sovereignty: From Independenceto I nterdependence
inthe Structure of International Environmental Law (The Hague: Kluwer Law International,

2000); T.J. Biersteker & C. Weber, eds., State Sovereignty as Social Construct (Cambridge:

Cambridge University Press, 1996); S. Hainsworth, “ Sovereignty, Economic Integration, and
the World Trade Organization” (1995) 33 Osgoode Hall L.J., 583; and earlier, R.B.J.

Walker & S. Mendlovitz, eds., Contending Sovereignties: Redefining Political Community
(Boulder: L. Rienner, 1990). On the general subject of sovereignty, see D. Philpott,
“Sovereignty: An Introduction and Brief History” (1995) 48:2 J. Int’| Affairs 353, which |

recommend.

This has been considered in the literature. See e.g. J.J. Borrows, “A Genealogy of Law:

Inherent Sovereignty and First Nations Self-Government” (1992) 30 Osgoode Hall L.J. 291,

where he argues that the Chippewa people retained some aspects of their inherent
sovereignty and continued to exercise self-government after the signing of the treaties.
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think that this affectsthelegal and political fact of Canadian sovereignty. There
isalso the difficulty of determining the ambit of the right of self-determination,
which evolves over time. The contemporary exercise of thelegal rights granted
in 1760 must take the many changes in physical, social, and politica
circumstances into account.

The important point, however, is that this calls for a different kind of
discussion. Although the courts can determine the legal and constitutional
validity of government action, it is not for the courts to decide how sovereignty
should be shared. The same kind of problem arises, moreover, in solving the
practical issues that arise between the parties. If the fundamental argument in
Marshall is that native peoples are entitled to equal access to the commercial
fishery, we need to determine what we mean by equal access. The legal answer
would seem to liein some principle of proportionality, which holds that native
peoples are entitled to a fair portion of the commercia fishery, having
considered the needs of the resource and thefishery at large.®* The law can only
establish the basic parameters, however, in which amore specific answer can be
found.

The answer to most of the outstanding questions liesin the political realm.
One of the commonplacesin theliterature dealing with Aboriginal rightsisthat
litigation appears to have taken the place of political dialogue.®” Asthe Nova
Scotia Supreme Court statesin its new Marshall decision, which dealswith the
rights of Aboriginalsto cut timber:

many of the issues still outstanding between Aboriginal communities and governments are
best resolved through a process of negotiations as opposed to litigation. Litigation, whether
criminal or civil, isslow and extremely expensive. This adversarial approach does nothing
to further the process of reconciliation. Surely after waiting 240 yearsit istime to move on
and resolve the outstanding issues in a comprehensive way.

1 The Supreme Court’s commentsin Marshall 2, supra note 9 at para. 42, are helpful in this

context.

See the somewhat exaggerated comment of Coates, supra note 1 at 199: “The national legal
bill in Canada continues to mount. There are hundreds of Aboriginal rights cases working
their way through the courts. In the M aritimes, almost every week brings an announcement
of another charge against a Mi’kmag or M aliseet person for ignoring federal or provincial
resource regulations.”

& R.v. Marshall, [2002] N.S.J. 98 at para. 151 (S.C.) (QL).
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The legal process was not designed to regulate the relations between native
peoples and the government and can only provide the framework in which a
social or political settlement can be reached.

Alan Cairns, like political scientists, has expressed other concerns about the
approach adopted by judges, lawyersand | egal academicstonativeclaims. Their
approach, heargues, failsto recognize the“moral ties” and common valuesthat
hold the larger community together.®* This kind of criticism deserves
consideration. There is much to be said for the argument that native and
government leaders need to recognize that they shareacommon set of interests,
a large degree of interdependence, and mutual goals.®® This is not possible
without a larger sense of community, which motivates both sides to seek a
solution that meets the interests of society as awhole.

Thiskind of concern has a bearing on a number of issues. There are many
legal and practical reasons, for example, why the Mi’ kmag should be subject to
the same regulatory regime as the rest of the commercia fishery. The
management of different fishery regimesintroduces unnecessary complications
into the administration of our natural resources. There are many similar issues.
We need to start, however, by acknowledging that our society has an interest in
recognizing the legal validity of Aboriginal title. In the Marshall case, this
meansgiving the Mi’ kmagq their fair share of thefishery. Thereisno reason why
this should supplant the needs of conservation.

Most legal commentatorswould agreethat we are obliged to respect theforce
of the original bargain between the British and the Mi’ kmag. Thisiswhere the
legal issues lie, moreover, and is not open to political negotiation. If therights
and freedomsthat were attached to Aboriginal title were never surrendered, and
our jurisprudence is based on a misconception, the courts must correct it. This
isanecessary part of living in ajust society and rectifying the unfairness of the
past.

5 See Cairns, supra note 54 at 177.

® See ibid. at 207 where Cairns draws attention to Burrows as an Aboriginal theorist who
believes that “the dignity of self-government needs to be supplemented by the dignity that
comes from making contributions to the larger society.”
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THE FORMALIST CONCEPTION OF THE RULE OF
LAW AND THE MARSHALL BACKLASH

Michaal Plaxton’

Following the SupremeCourt’s1999rulinginR.
v. Marshall, Parliamentarians and members of
the publicvigorously attacked thejudgment. This
paper discusses the implications of the public
criticism that greeted Marshall, and the
subsequent Supreme Court “ clarification,” for
formalist theories of the rule of law. Although
formalism *“fits” the Canadian consitutional
environment, Marshall suggests that it fails to

Apres la décision de la Cour supréme dans
|’ affaire R. c. Marshall en 1999, les membres du
Parlement et du public ont vigoureusement
réagi. Cet article porte sur lesimplicationsdela
critique publique qui a accueilli Marshall et la
«clarification» subséquentedela Cour supréme
pour les théories formalistes du principe
juridique. Bien queleformalisme « cadre » dans
le milieu constitutionnel canadien, Marshall

account for Canadian political life. estime que cela ne justifie pas la vie politique

canadienne.

l. INTRODUCTION

In R. v. Marshall,* the Supreme Court of Canada overturned the convictions
of Donald Marshall Jr., a Mi’kmaq Indian, for the selling of eels without a
licence, fishing without a licence and fishing during the closed season with
illegal nets.? The Court held that a series of treaties between the Mi’ kmag and
the British Crown created a Mi’ kmag treaty right to fish among other things.® It
was, therefore, unconstitutional for the federal Sgovernment to delegate
discretionary licensing powersto provincial Ministers* without making specific
provision for this treaty right.> In order for fisheries regulations to pass
constitutional muster, they must provide “ explicit guidance for accommodating
Mi’kmag treaty rights.”® To the extent that the Fishery (General) Regulations
and theMaritimeProvincesFishery Regulations conflicted withMi’ kmaq treaty
rights, the regulations were facially unconstitutional.

The ruling was ... unpopular. The timing of the decision contributed to a
waveof violent clashesbetween Aboriginal and non-nativefishermen, aslobster

Assistant Professor, Faculty of Law, University of New Brunswick.

1 R.v. Marshall, [1999] 3 S.C.R. 456 [Marshall 1].

2 R.v.Marshall, [1996] N.S.J. No. 246 (Prov. Ct.) (QL), aff'd (1997), 159 N.S.R. (2d) 186
(C.A).

Marshall 1, supra note 1. For an analysis of this aspect of Marshall 1, see W.H. Hurlburt,
“Case Comment on R. v. Marshall” (2000) 38 Alta. L. Rev. 563.

4 FisheriesAct, R.S.C. 1985, c. F-14; Fishery (General) Regulations, S.0.R./93-53; Maritime
Provinces Fishery Regulations, S.0.R./93-55.

Marshall 1, supra note 1 at paras. 64—66.

® S, Henderson, “Constitutional Powers and Treaty Rights” (2000) 63 Sask. L. Rev. 719 at
719. See also Marshall 1, ibid. at paras. 62—-63.

Vol. 8, No. 1
Review of Constitutional Sudies



Michad Plaxton 67

season followed closely ontheruling sheels.” Non-nativefishermen complained
bitterly that the Marshall decision would result in the depletion of lobster
stocks,? that many would lose their livelihood while the government struggled
to accommodate this“new” native fishing right.® Non-native fishermen, inturn,
demanded that the government either put a stop to out-of-season native fishing
or compensate non-nativefishermen for their economic loss.* Nativefishermen
vociferoudly declined invitationsto suspend their fishing while negotiating with
thefederal government.™ Inresponse, hundredsof nativetrapsweresabotaged;*?
a building, used by natives for religious ceremonies, was deliberately burnt
down;* and natives were attacked and injured.** Native fishermen remained
intransigent, even in the face of their leaders recommendations that they
suspend fishing for thirty days in order to ensure their safety; some responded
with threats that non-native fishermen could expect their own traps to be
sabotaged when the regular fishing season opened;*® some responded with
threats of aboycott of non-native stores.™ Parliamentari ans decried the Mar shall
decision; Cabinet considered suspending the judgment.’” Ultimately, federal

See P.M. Saunders, “Getting Their Feet Wet: The Supreme Court and Practical
Implementation of Treaty Rights in the Marshall Case” (2000) 23 Dal. L.J. 48 at 50;
Henderson, ibid. at 719-20. See also J. DeMont, “Beyond Burnt Church” Maclean’s112:42

(18 October 1999) 34 at 34-35; J. DeMont, “ A Fishery on the Boil” Maclean’s 112:43 (25

October 1999) 45 at 45.

This concern was echoed by at least one biologist with the Department of Fisheries and

Oceans: K. Honey, “Lobster supply at risk: biologist” Globe & Mail (7 October 1999) A8.

See also M. MacAfee, “Even experts can’t agree on lobsters” Globe & Mail (11 October

1999) A4.

“Fishermen express fear over court ruling” Globe & Mail (27 September 1999) A6; K. Cox

& E. Anderssen, “Ottawa, Micmacs try to resolve fishing feud” Globe & Mail (29

September 1999) A4; K. Cox, “Native leaders refuse to break impasse by halting lobster

fishery” Globe & Mail (30 September 1999) A6.

“Fishermen demand compensation” Globe & Mail (1 October 1999) A5; K. Cox, “East

Coast fishermen urge Ottawa to act on top court’s ruling” Globe & Mail (21 September

1999).

K. Cox, “Ruling on fishing ‘just like Christmas'” Globe & Mail (2 October 1999) A3; T.T.
Ha, “Mi’kmags brace for further clashes’ Globe & Mail (5 October 1999) A4; K. Cox,
“Defiant N.B. natives refuse to yield” Globe & Mail (5 October 1999) A4.

2 K.Cox & D.LeBlanc, “Anger explodesover fishing rights” Globe & Mail (4 October 1999)
Al; K. Cox, “25 charged in dispute over fishery” Globe & Mail (13 October 1999) A3.

¥ T.T.Ha, “Violence escalates in conflict over fishery” Globe & Mail (6 October 1999) A3.

14 1bid.; Cox, “25 charged in dispute over fishery,” supra note 12.

15 K.Cox, “Nativeleadersproposefishing truce” Globe & Mail (7 October 1999) A1; T.T. Ha,
“Natives defy call to stop fishing” Globe & Mail (8 October 1999) A1; T.T. Ha, “Indians
once sheltered Acadians’” Globe & Mail (9 October 1999) A10.

% T.T.Ha, “Residentsstruggle with fallout of fishing dispute” Globe & Mail (7 October 1999)
A8.

17" See e.g. House of Commons, Debates (13 October 1999) at 1305 (B. Gilmour); Cox &

Anderssen, supra note 9. See also D. LeBlanc, “Ottawa gropes for response to fish battle”

Globe & Mail (5 October 1999) A1; B. Myles, “Confusion a Ottawa” Le Devoir (5 October

1999) Al. Seealso R.L.Barsh & J.Y . Henderson, “Marshalling the Rule of Law in Canada:

Of Eelsand Honour” (1999) 11 Const. Forum 1 at 11-12, 13. For criticism of the suggestion
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Fisheries Minister Herb Dhaliwa unilaterally restricted the fishing rights
recognized by the Supreme Court, declaring a moratorium on native fisheries.'
Henderson has accurately described the reaction of politicians and the mediato
Marshall as “antagonistic and hysterical.”*

Andthen, on 17 November 1999, something quite unusual — onemight even
say extraordinary — happened. The Supreme Court, in denying a motion for
rehearing and a stay by the intervener West Nova Fishermen’s Coalition,
effectively issued asecond set of reasonsjustifyingitsearlier ruling.” The Court
claimed that the controversy was grounded in a consistent misreading, by
politicians and the media of Marshall 1; had everyone simply read Marshall 1
carefully, the ensuing debacle might never have taken place® Various
commentators® were, and are, unconvinced by the Court’ s vigorous defense of
MarshaI2I31 and, unfortunately, Marshall 2 did not end the tension in Atlantic
Canada.

The extraordinariness of Marshall 2, however, is not diminished by its
perhaps limited persuasiveness. Quite apart from the judgment’s direct
contribution to Aboriginal rightsjurisprudence, thedecisionisintriguing for the
assumptions it makes about the authority of judicial decisions.?* The Marshall

to suspend the judgment, see P. Fontaine, “W e need a return to treaties, not adowngrading
of them” Globe & Mail (13 October 1999) A19.
18 «Natives split over Ottawa’s fish rules” Globe & Mail (12 October 1999) A4; K. Cox,
“Natives scrap lobster fishing moratorium” Globe & Mail (14 October 1999) A4; M.
MacKinnon, “ Strict limitson tap for native fishermen” Globe & Mail (15 October 1999) A7;
K. Cox, “DFO blasted for seizing native lobster traps” Globe & Mail (22 October 1999) A5.
Henderson, supra note 6 at 719. See also “The burden of language in the Mikmaq case”
Globe & Mail (6 October 1999) A14; “The Supreme Court all at sea” Globe & Mail (5
October 1999) A14.
2 R.v. Marshall, [1999] 3 S.C.R. 533 [Marshall 2].
2L Ibid. at paras. 11, 25. See also K. Makin, “Top court issues rebuke in fish furor” Globe &
Mail (18 November 1999) A1l.
2 Seee.g. J. Simpson, “Mi’kmagq patty whack” Globe & Mail (19 November 1999) A19; C.
Hoy, “Supremes clarified” Law Times (6 December 1999) 7; Saunders, supra note 7 at
67-85 (arguing that there are significant differences between the statements of law in
Marshall 1 and Marshall 2); L.I. Rotman, “*My Hovercraft is Full of Eels': Smoking Out
the Messagein R. v. Marshall” (2000) 63 Sask. L. Rev. 617 at 631-32 (observing that “the
Marshall No. 1 case was pointed to as being indicative of the worst of the excesses of
judicial activism”).
The judgment appears to have helped somewhat. See J.P. McEvoy, “Marshall v. Canada:
Lessons from Wisconsin” (2000) 12 N.J.C.L. 85 at 86 (noting that “[t]he clarification,
coupled with the arrival of winter, assisted |eaders of all interested partiesto restore alevel
of calm”); Saunders, supra note 7 at 50 (noting that the “ confusion, acrimony and violence”
in the east coast fishing industry, continued “to alesser extent in the period since the second
ruling”); and K. Cox & G. Fraser, “Nativesenraged by Supreme Court interpretation” Globe
& Mail (18 November 1999) A3.
This paper will not explore the particular implications of Marshall for Aboriginal treaty
rights.
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decisions together represent one of the rare situations where the authority of a
court judgment did not stand on its own,® where it was subjected to such
vigorous challenge by the public and itsrepresentativesthat the ruling Court felt
obliged to defend it. Moreover, in defending Marshall 1 from its vociferous
critics, the Court did not make an appead to therole of thejudiciary in afreeand
democratic society; it did not stressthe need for an independent system of courts
pursuant to the separation of powers doctrine; nor did it resort to a wholesale
explication of thefirst principles underlying liberal constitutionalism. Instead,
the Court ostensibly did nothing more than rephrase the reasons issued in
Marshall 1.% Marshall 2 implies that the Court’s authority is premised on its
ability to provide clear and convincing reasons for its judgments. Where isthe
emphasis on rules for their own sake? Where is the indignant rebuke to those
who would deny theauthoritativeness of Supreme Court judgmentssolely onthe
basis of their content?*” What happened to formalism?

The objective of this paper is two-fold: first, to show where the formalist
theory of therule of law goes wrong and, second, to demonstrate how Mar shall
illustratesthe formalist’ sfailureto devise atheory that “fits” Canadian political
life even if it is compatible with its constitutional structure. Part 11 will argue
that, onitsown terms, formalism requires something morethanrules. That being
the case, formalism’ sdifficulty isanecessary one, aflaw at the conceptual level.
Specificaly, this paper takes the view that the formalist conception of authority
requires that legal decision-makers be prepared to provide reasons for the
particular rules they create. Part 1l will examine the judicial power as it is
understood in the Canadian constitutional tradition. It will take, as its starting
point, theabsence of any constitutional ruleresembling the* caseor controversy”
provision in Article Il of the U.S. Constitution. Part IV will illustrate how
formalism cannot account for the public backlash against the Supreme Court’s
decision in Marshall 1.

% See on this point K.J. Hunt, Letter to the Editor, Globe & Mail (22 October 1999) A16; T.
Glavin, “The politics of fishing and the flouting of the law” Globe & Mail (8 October 1999)
A15.

But see Saunders, supra note 7, for the view that the Court may have provided somewhat
different supporting reasons for judgment.

CompareB. Laghi, “Top-court judge denies activism” Globe & Mail (21 October 1999) A4
(quoting Binnie J.’selliptical observation that objectionsto Marshall are made primarily by
people who dislike the content of the ruling).
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Il. THE FORMALIST CONCEPTION OF THE RULE OF LAW

The formalist position, as exemplified in the respective works of Schauer®
and Raz,” represents the view that the rule of law requires only that law belaid
down in an exhaustive and relatively clear set of stable rules.® The formalist
position may be contrasted with others that consider clarity and stability to be
necessary aspects of the rule of law, but not co-extensive with it.** Thus, those
who adhere to substantive conceptions of the rule of law argue that it is not
enough that alegal sjystem embody aset of rules; therulesthemsel vesmust have
aparticular content.* Likewise, historicist conceptionsof therule of law require
that rules emerge out of “legitimate lawmaking authorities prior to their
application to particular cases.”* Finally, alegal processview of therule of law
would require that rules be justified through a process of reasoning, whether
implicit or explicit.** Missing from the formalist pictureisabasisfor critiquing
particular rules on the basis of their legitimacy. This may prompt some to
dismiss formalism as unconcerned with the issue of legitimacy. Y et no account
of law can plausibly ignore the question of legitimacy insofar asit isthe apparent
legitimacy of law that prompts citizens and administrators to accept law as
authoritative; that is, without addressing the question of legitimacy, one has no
obvious means of distinguishing legal rulesfrom other kinds of rules, rulesthat

% Seee.g.L.Alexander & F. Schauer, “On Extrajudicial Constitutional Interpretation” (1997)

110 Harv. L. Rev. 1359 (arguing that the Court should have the final word with respect to
the content of the Constitution, for the sake of clarity and stability); F. Schauer, “Justice
Stevens and the Size of Constitutional Decisions” (1996) 27 Rutgers L.J. 543; F. Schauer,
“On the Supposed Defeasibility of Legal Rules” (1998) 51 Curr. Leg. Probs. 223; and F.
Schauer, “Formalism” (1988) 97 Yale L.J. 509.
¥ geeeq. J. Raz, “The Rule of Law and Its Virtue” (1977) 93 L.Q. Rev. 195.
See also A. Scalia, “The Rule of Law asaLaw of Rules” (1989) 56 U. Chic. L. Rev. 1175;
R.H. Fallon, Jr., “*The Rule of Law’ as a Concept in Constitutional Discourse” (1997) 97
Colum. L. Rev. 1 at 14-15, 28. On the distinction between rules and standards, see M.
Kelman, A Guideto Critical Legal Studies(Cambridge: Harvard University Press, 1987) at
1563; F. Schauer, Playing by the Rules: A Philosophical Examination of Rule-Based
Decision-Making in Law and in Life (Oxford: Clarendon Press, 1991) at 104, n. 35; L.
Kaplow, “Rules Versus Standards: An Economic Analysis’ (1992) 42 Duke L.J. 557 at
591-92; D. Kennedy, “Form and Substance in Private Law Adjudication” (1976) 89 Harv.
L. Rev. 1685 at 1687-713; and K.M. Sullivan, “The Supreme Court, 1991 Term —
Foreword: The Justices of Rules and Standards” (1992) 106 Harv. L. Rev. 22 at 56—69.
Fallon, ibid., envisions four “ideal types” of the rule of law: historicist, formalist, legal
process, and substantive. Professor DeCoste discusses two (particularly antagonistic)
conceptions: formalist and substantive. See F.C. DeCoste, “Political Corruption, Judicial
Selection, and the Rule of Law” (2000) 38 Alta. L. Rev. 654 at 659. | will work within
Fallon’s framework, though, as Fallon himself acknowledges, these categories are not hard
and fast and may be susceptible to collapse.
See e.g. R. Dworkin, “Political Judges and the Rule of Law” in A Matter of Principle
(Cambridge: Harvard University Press, 1985) 9.
Fallon, supra note 30 at 11.
¥ lbid. at 18-19.
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do not provide content-independent reasons for action.® That being the case,
formalism seems at first glance to betoo “thin” atheory of law to be useful as
atheory of law.*

Y etitisimportant to notethat underpinning theformalist’ semphasison clear
and stable rulesisasimilar emphasis on the need for lega authority to be clear
and unambiguous.*” Raz acknowledgesthat alegal authority may irresponsibly
draft directives— for instance, choosing the content of a directive by reference
to acoin toss— without such irresponsibility affecting the de facto authority of
those directives, so long as the public has no reason to disbelieve that the
putative authority has engaged in the expected balancing.® A legal decision-
maker need only plausibly claim that it has acted legitimately in order to
maintai n defacto authority.* Citi zensrequire somereason for not distrusting the
claim that competing reasons for action are being responsibly arbitrated before
they will allow anormativedirectiveto“ pre-empt” their own reasoning process.
A directive that has apparently materialized out of thin air and cannot be
attributed to any intentional agent who shoulders a burden of balancing reasons
for action, does not inspire trust in citizens.

The Razian view of legal authority emerges out of a particular view of the
aims of law. People appeal to law and authority, in thefirst place, because they

% Compare P. Markwick, “Law and Content-Independent Reasons” (2000) 20:4 Oxford J.

Legal Stud. 579 (arguing that all rules — and not just legal rules — provide content-
independent reasons for action).

Fallon, supra note 30 at 30: “adherence to formalism as acomplete and free-standing theory
of the Rule of Law in constitutional cases seems manifestly unreasonable, if not wholly
impossible. It is hard to imagine anyone insisting that rules, regardless of either their origin
or their content, are both necessary and sufficient for the Rule of Law. An account of which
rules should be applied by courts, and why, is plainly needed.”

Ibid. at 15: “Because blurry lines of authority promote uncertainty, formalism also idealizes
a sharp division between the legislative and judicial functions.”

% SeeJ. Raz, Ethicsin the Public Domain (Oxford: Clarendon Press, 1994) 210 [Ethics]. See
also T. May, “On Raz and the Obligation to Obey the Law” (1997) 16 L. & Phil. 19 at 26:
“the ‘check’ upon authority provided by the dependence thesis is not really a ‘check’ so
much as it is atest of ‘proper pedigree’.”

Raz himself does not put the matter in such terms. He makes what is, on the surface, the
much different claim that a de facto authority need only appeal to its own legitimacy. Raz
observes, however, that where an arbitrator gives her reasons while drunk, for instance, a
party to the dispute must conclude that there was no balancing of reasons for action. This
suggeststhat the claim to legitimacy must not only be made, but credibly made. The real test
for authority, then, is belief on the part of those who are putatively required to obey the
directives passed off as authoritatively binding legal directives. See J. Raz, The Morality of
Freedom (Oxford: Oxford University Press, 1986) at 42; J. Raz, “Authority and
Justification” (1985) 14 Phil. & Pub. Aff. 3 at 10 [“Authority and Justification”].

David Dyzenhaus presents a clear and concise treatment of Raz’s conception of authority
in D. Dyzenhaus, “Positivism’s Stagnant Research Programme” (2000) 20 Oxford J. Legal
Stud. 703 at 710. See also J.M. Breslin, “Making Inclusive Legal Positivism Compatible
with Razian Authority” (2001) 16 Can. J.L. & Jur. 133.
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need resolved certain disputes concerning how they ought to live their lives.
They want their competing conceptions of the good to be rendered more or less
compatibleby foreclosing— through legal directives— thepossibility of certain
courses of action, and thereby making the social world predictable. Individuals
look to legal authority to be the final arbiter of debates that, if left unresolved,
would makeit difficult for them to make plansfor themselves (to the extent that
they are radically unable to divine the actions of others). De facto authority,
therefore, necessarily requires at least the pretence of balancing of reasons for
action.** It exists only to give individuals the confidence to pursue their
respective conceptions of the good by obligating them and othersto take one of
various life-paths.*? At the same time, one must assume that citizens are
interested only in the minimum assurance that figures in authority will in fact
balance competing reasons for action when determining the content of legal
directives. Raz wants to make this claim, because such alow threshold test for
authority best ensuresthat citizenswill obey legal directives; ahigher threshold
would force citizens to engage in substantial deliberation in order to know
whether or not they should obey.* This would undermine citizens' ability to
confidently predict social interaction, and therefore defeat the very purpose of
law. If there are to exist clear and stable rules, the authority of institutional
agentsresponsiblefor crafting those rulesmust be presumptively acceptedinthe
absence of overt reasons to doubt that the rules are crafted responsibly.

Thereis, then, asensein which formalism assumes, asits conceptual starting
point, that peoplewill be generally deferential to putativelegal authority; if they
were not so deferential, then alegal decision-maker would need to provide, for
its de facto authority, some positive assurance — in the form of articulated
reasons— that competinginterests/reasonsfor action arereflected inthe content
of itsdirectives. Indeed, if formalism seems counterintuitive as a theory of the
rule of law, it is not only because it posits that legal authority is in no way
premised upon the content of its rules. One a so raises an eyebrow at the notion
that peoplewould, asasocial fact, accept the authority of legal rules, the content
of which is disputed, notwithstanding the absence of any articulated reasons
suggesting that the rules were generated conscientioudly.

4l For onerecent scholarly treatment of reasonsin American constitutional decisions, see L.H.

LaRue, Constitutional Law as Fiction: Narrative in the Rhetoric of Authority (University
Park: Pennsylvania State University Press, 1995) (arguing that the reasonsin all American
constitutional decisions contain some fact and some fiction).

42 Ethics, supra note 38 at 202—203.

3 Seeibid. at 8.
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Theideathat abare assurance could suffice strains credibility,* or would strain
credibility if it did not appear consistent with much of Canadian and American
law. While it is true that, in Canada at least, administrative tribunals are
sometimes said to have a duty to issue reasons for their decisions,* reasons are
not normally required of trial judgessitting alonein criminal cases.*® Infact there
are many situations within Anglo-American legal systems in which legal
decision-makersarenot required to givereasonsfor their decisions.*” Oneshould
not assume, however, that the absence of ageneral duty to givereasonsimplies
that peoplearesimply willing to accept any putativeauthority that presentsitself.
This would be a mistake because the legal process often makes reasons
unnecessary. The adversarial nature of proceedings, in which two (or more)
positions are expressed and the decison-maker can be assumed to have
ultimately chosen from the positions brought before him or her (and made
availableon apublicrecord), rendersexplicit reasons moreor less superfluous.®

It is possible to view individuals as eager to submit to any authority. See R. West,

“Authority, Autonomy, and Choice: The Role of Consent in the M oral and Political Visions

of Franz Kafka and Richard Posner” (1985) 99 Harv. L. Rev. 384 (discussing Kafka's

portrayal of authority and autonomy).

% Seee.g. Baker v. Canada (Minister of Citizenship and Immigration), [1999] 2 S.C.R. 817.
See also J.L.H. Sprague, “Remedies for the Failure to Provide Reasons” (2000) 13:2 Can.
J. Admin. L. & Prac. 209. In England, there appearsto be no “general duty” to give reasons
in administrative decisions: Doody v. Secretary of State, [1993] 3 All E.R. 92 at 110; R. v.
Higher Education Funding Council, ex parte Institute of Dental Surgery, [1994] 1 W.L.R.
242. There may be arequirement for reasons where the decisionin question is“in particular
need of explanation”: N.R. Campbell, “The Duty to Give Reasons in Administrative Law”
[1994] P.L. 184 at 191; R. v. Secretary of State for the Home Department, ex parte Duggan,
[1993] 2 All E.R. 277; R. v. Civil Service Appeal Board, ex parte Cunningham, [1991] 4 All
E.R. 310; Lonhro plc v. Secretary of State for Trade and Industry, [1989] 2 All E.R. 609
at 620; R. v. Secretary of State for the Home Department, ex parte Sinclair, [1992] E.W .J.
No. 4155 (H.C.J. (Q.B.)) (QL). See also J. Herberg, “The Right to Reasons: Palm Treesin
Retreat?” [1991] P.L. 340; P.P. Craig, “The Common Law, Reasons and Administrative
Justice” (1994) 53 Cambridge L.J. 282; and G. Richardson, “The Duty to Give Reasons:
Potential and Practice” [1986] P.L. 437.

% R.v.Burns, [1994] 1 S.C.R. 656 at 664. See also R. v. Barrett, [1995] 1 S.C.R. 752 at 753;
R. v. McMaster, [1996] 1 S.C.R. 740 at 750; R. v. R.(D.), [1996] 2 S.C.R. 291 at 318; and
R. v. Sheppard (2002), 210 D.L.R. (4th) 608, 2002 SCC 26. Appellate courts, of course,
must provide reasons when deciding the merits of an appeal: R. v. Biniaris, [2000] 1 S.C.R.
381. Thereisastatutory duty to give reasons for the choice of sentence: see Criminal Code,
R.S.C. 1985, c. C-46, s. 726.2. See also G. Cournoyer, “Annotation to R. v. Biniaris” (2000)
32 C.R. (5th) 4. In England, there are various statutory requirements for reasons, but no
general all-encompassing duty on the part of judgesto do so: A. Samuels, “Giving Reasons
in the Criminal Justice and Penal Process’ (1981) 45 J. Crim. L. 51 at 52. See also G.
Mitchell, “Do Trial Judges Have a Duty to Give Reasons for Convicting?” (1999) 25 C.R.
(5th) 150.

4 F. Schauer, “Giving Reasons” (1995) 47 Stan. L. Rev. 633 at 634 [“Giving Reasons’];

Fallon, supra note 30 at 32.

Fallon, ibid. at 51, n. 246: “the procedural formalities surrounding many [legal decisions]

seem designed to ensure reasoned, deliberative decision making. Trial by jury is a good

example. To citeanother, the Supreme Court has articulated the criteriagenerally governing
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Also, where a pand, rather than a single person, is charged with making a
decision and a consensus is required to make that decision, there is further
reason to believe that some debate took place among the panel memberseven if
no reasons for decision are ultimately provided.* Where the rule governing the
disposition of agiven appeal or motion iswidely regarded as settled, it may be
unnecessary to provide reasons.® In short, it is not difficult to imagine acitizen
— even arelatively skeptical citizen — accepting adecision as reasoned, given
the procedural constraints imposed on legal decision-makers.

Even where there are procedural constraints on a legal decision-maker’s
discretion, the public must still accept as a matter of faith that the decision-
maker has actually balanced competing reasons for action unless articulated
reasons are published. Thiswill not be problematic in a great many cases, but
what about cases where the stakes are especially high? Schauer, of course,
claims that “[t]he act of giving areason is the antithesis of authority.”*! If it is
necessary to give a detailed, thorough reason for a rule that governs trivial
interests, or the same for a rule that, on its face, disadvantages no one and
benefits everyone, then Schauer’ s point iswell-taken, for it would indeed seem
to be the case that the reason-giver lacks authority. There is nothing contrary to
the idea of authority, however, in demanding that a rule-maker provide some
description of the process by which he or she balanced competing reasons for
action where the rule in question is counterintuitive (rather than merely
questionable), and wherethe stakesinvolved are of sufficient magnitude.® If one

the exercise of its certiorari jurisdiction, and individual Justices are free to criticize what
they take to be their colleagues' departure from those standards.” See also R.H. Fallon, Jr.,
et al., Hart & Wechsler’s The Federal Courts and the Federal System, 4th ed. (W estbury:
Foundation Press, 1996) at 1691-714.

See K.Taylor-Thompson, “Empty Votesin Jury Deliberations” (2000) 113 Harv. L. Rev.
1262. Seealso K.M. Stack, “ The Practice of Dissent inthe Supreme Court” (1996) 105Y ale
L.J. 2235 (arguing that there may be some doubt that a process of reasoning was really
undertaken, even by panels, in the absence of awritten judgment (and dissenting judgment)).
% SeeF. Schauer, “Easy Cases” (1985) 58 S. Cal. L. Rev. 399. See also the body of literature
supporting the use of unpublished opinions: P.M. Wald, “The Rhetoric of Results and the
Results of Rhetoric: Judicial Writings” (1995) 62 U. Chic. L. Rev. 1371 at 1374-75; B.F.
Martin, Jr., “In Defense of Unpublished Opinions” (1999) 60 Ohio St. L.J. 177; P. Nichols,
Jr., “Selective Publication of Opinions: One Judge’sView” (1986) 35 Am. U. L. Rev. 909;
D.A.Berman & J.O. Cooper, “In Defense of Less Precedential Opinions: A Reply to Chief
Justice Martin” (1999) 60 Ohio St. L.J. 2025.

“Giving Reasons,” supra note 47 at 636-37.

See C.J. Friedrich, “Authority, Reason, and Discretion” in C.J. Friedrich, ed., Authority
(Cambridge: Harvard University Press, 1958) 28; M. Shapiro, “The Giving Reasons
Requirement” [1992] U. Chic. Legal F. 179 at 181: “the very concept of political authority,
or indeed any kind of authority, implies the capacity to give reasons. When we impute
authority, as opposed to merely acknowledging power, we are asserting our belief that the
personsor entities making statementsor rendering decisions could, if called upon, give good
reasons for what they have said or done. It is natural, then, to ask administrative authorities
actually to give reasons and to view such a request as the mildest of all constraints on
administrative discretion. Such arequest is not alimitation on the scope or substance of the
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regards citizens as rational beings, one cannot expect them to settle for al
manner of rulesjust for the sake of stability inthelaw; one must expect citizens
to challenge— again, to varying degrees depending upon the nature of therule
in question — the reasons underlying the rule. Authority is not best embodied
in the image of one person barking orders at another; rather, authority emerges
out of a dialogue, whether actualized or anticipated.> It emerges when arule-
maker is preé)ared to do what is necessary to convince othersto defer to therule
in question.> This may involve no effort whatsoever on the part of the rule-
maker; it may turn out that others are smply not interested in challenging the
basisof therule.” If that isthe case, however, it is nonethel esstruethat therule-
maker’ sauthority ispremised upon the acquiescence, theintentional silencequa
absolute deferral, of those governed by the rule. One cannot expect thislevel of
deference in all cases. In extraordinary cases, it may be necessary for legal
decision-makersto provide reasons for their decisions, because these decisions
invite challenge from the community in which the decision, and underlying rule,
is to be enforced.®® A decision-maker such as a court will most obviously be
constrained in this way when it is responsible for determining the scope of

discretion but merely a test of the authority of the administrator to wield discretion.
Administrators may still arrive at whatever decisionsthey think best; they must merely give
reasons for the decision at which they did arrive.”
See M. Plaxton, “Alberta Provincial Judges' Association v. Alberta: Trust and Rationality”
(2000) 38 Alta. L. Rev. 903 at 904 (arguing that reasons always take place in the context of
a real or imagined dialogue); E.A. Hartnett, “A Matter of Judgment, Not A Matter of
Opinion” (1999) 74 N.Y.U. L. Rev. 123 at 158: “giving reasons is still a way of showing
respect for the subject, and a way of opening a conversation rather than forestalling one.”
It isimportant to stress that the object of the reason is not to persuade others to agree with
the rule, but to persuade others that a reasoning process was undertaken in the formulation
of the rule and that it is better for them to defer than to fight for the rule they would have
crafted had they been in a position to craft an alternative rule.
% Hartnett, supra note 53 at 155-56.
% SeeS. Choudry & R. Howse, “Constitutional Theory and the Quebec Secession Reference”
(2000) 13 Can. J.L. & Jur. 143.
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congtitutional rights®” and the scope of government authority; likewise where
the stakes in a particular case are especialy high.* In such cases, where the
public or the executive branch will be most tempted to disregard the court’s
determinations,®® the court may be obliged to justify not only the rule used to
decidetheparticular case, but therulethat ostensi bly gavethe court the authority
to decide the question at al.** These are hard cases, not easy ones, and
admittedly such caseswill be rarein ahealthy democracy. To say they arerare,

5 Seee.g. Cooper v. Aaron, 358 U.S. 1 (1958) [Cooper]; Dred Scott v. Sandford, 60 U.S. (19
How.) 393 (1856) [Dred Scott]. In Dred Scott, the Court held that Congress lacked the
power to abolish slavery in the territories. President Lincoln subsequently denied that the
decision established a “political rule” preventing Congress from drafting abolitionist
legislation in the future: see S. Douglas, Created Equal? The Complete Lincoln-Douglas
Debates of 1858, P. Angle, ed. (Chicago: University of Chicago Press, 1958) 43, reprinted
in The Federalist Society, Who Speaksfor the Constitution? The D ebate Over Interpretative
Authority (Occasional Paper 3, 1992) at 67—69; The Collected Works of Abraham Lincoln,
R. Basler, ed. (New Brunswick: Rutgers University Press, 1953) vol. 2 at 516, reprinted in
The Federalist Society, Who Speaks for the Constitution? The Debate Over Interpretative
Authority (Occasional Paper 3, 1992) at 71-73. In Cooper, the Supreme Court was obliged
to affirm its ruling in Brown v. Board of Education, 347 U.S. 483 (1954), owing to the
reluctance on the part of administratorsto enforce the ruling. For a background description
of Cooper, see D.A. Farber, “The Supreme Court and the Rule of Law: Cooper v. Aaron
Revisited” [1982] U. Ill. L. Rev. 387 at 390-403.

%  See e.g. Reference re Secession of Quebec, [1998] 2 S.C.R. 217 [Quebec Secession
Reference]; Marbury v. Madison, 5 U.S. (1 Cranch) 137 (1803) [Marbury].

% SeeBushv. Gore, 121 S. Ct. 525 at paras. 126—-28 (2000), per Breyer J., dissenting.

Whether the executive branch would be legally entitled to “overrule” a Supreme Court

decision interpreting the Constitution is a matter of some debate. For positions supporting

the legal power of the executive branch to render independent constitutional interpretations
that are inconsistent with Supreme Court dictum, see J. Harrison, “The Role of the

Legislative and Executive Branchesin Interpreting the Constitution” (1988) 73 Cornell L.

Rev. 371 at 371; E. Meeselll, “The Law of the Constitution” (1987) 61 TulaneL. Rev. 979

at 981-82 (distinguishing between the law of the Constitution (what the text says) and

constitutional law (how the courts interpret the text)); C. Warren, The Supreme Court in

United States History (Boston: Little, Brown, 1923) at 470-71: “However the Court may

interpret the provisions of the Constitution, it is still the Constitution which is the law and

not the decision of this Court.”

See Choudry & Howse, supra note 56. For cases in which the U.S. Supreme Court has so

defined itsauthority see Marbury, supra note 58; Cooper, supra note 57; and City of Boerne

v. Flores, 521 U.S. 507 at 519 (1997). Obviously, it is problematic that the Court itself

defined its own authority. See T.W. Merrill, “Judicial Opinions as Binding Law and as

Explanations for Judgment” (1993) 15 Cardozo L. Rev. 43 at 53: “the scope of the

executive’s duty to the decisions of the Court is obviously something that the Court cannot

declare unilaterally: the answer must be one that is perceived to be correct by both
branches’; Meese, ibid. (arguing that the Court does not have exclusive interpretive
authority over the Constitution). Compare Alexander & Schauer, supranote 28 (arguing that
the Court should have the final word with respect to the content of the Constitution, for the
sake of clarity and stability); and B. Neuborne, “The Binding Quality of Supreme Court
Precedent” (1987) 61 Tulane L. Rev. 991 (arguing the same point).
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however, is not to say that they are marginal . Legal decision-makers may not
know, ahead of time, what cases will invite public attention, what rules will
invite public criticism,®® and what judgmentswill provoke the public’s sense of
injustice or outrage.** To this extent, formalists are wrong to claim that a clear
and coherent set of stablerulesisall that therule of law requires. Sometimesthe
rule of law requires legal decision-makers to present principled and coherent
reasons for the rules they craft, and the means by which they apply those rules;
sometimes, as Marshall shows, even the reasons themselves will be subjected
to intense scrutiny.

Before exploring the public backlash against Marshall, however, it isworth
considering the Supreme Court’ s ingtitutional power to create rulesin the first
place. After all, if thejudicial power does not extend to making the sort of rules
that were deployed in Marshall, then of course the public would respond
critically to the judgment. It would, in that event, be open to question whether
the Court’ sdecision created alegally binding rule at al. Asit turns out, even if
the American conception of the judicial power precludes federa courts from
creating rules (and this is doubtful), Canadian courts have a different
ingtitutional role that appears more permissive of judicial rule-making.

1. THE JUDICIAL POWER TO CREATE RULES

To the extent that there is awealth of American scholarship touching upon
thenature and scope of thejudicial power, itisfruitful to briefly examineArticle
[11 of the U.S. Constitution. Articlelll limitsthejurisdiction of federal courtsto
deciding actua “ cases or controversies,”® narrowing thecourts’ power to create
rules to particular cases where it must craft such rules in order to decide those
cases.®® Federa courts do not have jurisdiction to issue advisory opinions.®”’
Although some state constitutions confer the power to i ssue such opinions upon

%2 Compare Alexander & Schauer, ibid. (arguing that cases like Dred Scott are of limited use

in determining the scope of judicial rule-making authority); F. Schauer, “ The Jurisprudence
of Reasons” (1987) 85 Mich. L. Rev. 847.
8 SeeR. v. Askov, [1990] 2 S.C.R. 1199. In Askov, the Supreme Court of Canada held that
criminal trials must be conducted within a certain time-frame. The result was the staying of
thousands of criminal trialsin Ontario. There is some dispute as to whether the Court knew
of the consequences of the ruling.
Admittedly, there will be some cases where the possibility of public outrage is low. The
question, then, ishow low is“low enough” for the purpose of risking the legitimacy of legal
decisions and rules. One might well wonder if there is such a threshold of minute public
importance.
% U.S.Const. art. 111, § 2.
% See L. Brilmayer, “The Jurisprudence of Article I1l: Perspectives on the ‘Case or
Controversy’ Requirement” (1979) 93 Harv. L. Rev. 297.
6 Muskrat v. United States, 219 U.S. 346 at 362 (1911). See also J.F. Davison, “The
Constitutionality and Utility of Advisory Opinions” (1938) 2 U.T.L.J. 254.
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state courts,® it is noteworthy that these opinions are not binding on the other
branches of government.®® Advisory opinions areissued by the court acting not
asacourt but as abody of legal experts lending assistance to the state; advisory
opinionsarenot judgments, though they may, in practice, have strong persuasive
force.” The prohibition against advisory opinionsis curious and deserves some
consideration. If the Constitution empowers judges to lay down constitutional
rules binding on membersof thelegidlativeand executive branches, itispeculiar
that courts would be prohibited from sharing their wisdom at precisely thetime
when it would be most useful, that is before executive or legidative acts are
committed that might provoke a “case or controversy.” ™ The answer closest to
hand is that courts should refrain from issuing broad abstract rules as a matter
of institutional competence,” that the judiciary is simply ill-equipped to draft
such rulesin the absence of real casesor controversies. Courts need to wait until
real people— asopposed to hypothetical, abstract people— appear beforethem
with complaints about a piece of legislation or an executive act. Only in
hindsight do the constitutional issues surrounding the legislation or act become
apparent.”® A constitutional rule drafted in anticipation of actual cases or
controversieswouldinadequately addresstheissuesthat aroseinthose particular
instances.” Courts, unlike Congress, lack theresourcesto adequately investigate

See e.g. Alabama and Delaware, where advisory opinions are authorized in certain
circumstances by statute: Ala. § 12.2.10 (1975); Del.Ann. tit. 10, § 141 (1996 Supp.).

% O.P. Field, “The Advisory Opinion — An Analysis” (1949) 24 Ind. L.J. 203 at 213-14.
" Ibid. at 216.

™ |bid. at 221: “The advisory opinion has a great advantage over judicial review with respect
to the time element, for the advisory opinion operates when a device for testing the validity
of statutesis needed. Judicial review often operateslong after it is needed, and for practical
purposes, sometimes not at all. Dependent as judicial review is upon private initiative in
testing validity, and on common law tests of adequate interest, the ordinary process of
judicial review is seriously inadequate to serve the real needs of the public.”

Regarding the distinction between institutional legitimacy and institutional competence, see
P. Macklem, “Aboriginal Rights and State Obligations” (1997) 35 Alta. L. Rev. 97 at
104-105.

See M’Naghten’s Case (1843), 10 Cl. & F. 200 at 204 (H.L.): “I feel great difficulty in
answering the questions put by your L ordships on thisoccasion: - First, because they do not
appear to arise out of and are not put with reference to a particular case, or for a particular
purpose, which might explain or limit the generality of their terms, so that full answers to
them ought to be applicable to every possible state of facts, not inconsistent with those
assumed in the questions... Secondly, because | have heard no argument at your L ordships’
bar or elsewhere, on the subject of these questions; the want of which | feel the more, the
greater are the number and extent of questions which might be raised in argument: - and
Thirdly, from afear of which | cannot divest myself, that as these questions relate to matters
of criminal law of great importance and frequent occurrence, the answers to them by the
Judges may embarrass the administration of justice, when they are cited in criminal trials.”
See Quebec Secession Reference, supra note 58 at para. 25: “the Court may deal on a
reference with issuesthat might otherwise be considered not yet ‘ripe’ for decision”; British
Columbia (A.G.) v. Canada (A.G.), [1914] A.C. 158 at 162 (P.C.): “it may turn out to be
practically impossible to define a principle adequately and safely without previous
ascertainment of the exact facts to which it is to be applied.” See also F.H. Easterbrook,
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real-world implications of legislative or administrative actsin the absence of an
actual case or controversy to highlight the possible problems.”™ That being the
case, rule-drafting, in the absence of a real case or controversy, should be
undertaken by Congress.”

A number of points reveal the frailty of this argument. While there is merit
to the suggestion that superior courts should wait for issuesto “percolate”’ inthe
lower courts before creating a rule, jurists rarely assert that, as a matter of
jurisdiction, superior courts must wait until enough real cases or controversies
arise such that the best judicial rule may be crafted.”” Indeed, one might think
that a court abdicates its constitutional responsi biligy to settle disputes if it
refuses to adjudicate casesinvol ving unsettled i ssues.”® Y et onewould expect to
see such alimitation on courts rule-making power, if it was based upon their
exposureto acritical massof real-lifefact scenarios. The absence of percolation
seems to matter in the sense that rules created in that void lack the “aura’ of
competence; it doesnot, however, matter inthejurisdictional sense. Thereverse
is true as well: the existence or putative irrelevance of percolation cannot, by
itself, create or expand jurisdiction to generate new rules of law. On cannot
suggest that, as ageneral proposition, courts need only observe one actual case
or controversy in order to generate an appropriate rule. If that were true, one
would rightly think that asingle well-crafted hypothetical situation, sufficiently
true-to-life, could serve as well as — if not better than — an actual case or
controversy, at least for the purpose of formulating some constitutional rules.”
Y et, again, thisis not the law. Article Il forbids advisory opinions by federal
courts even in the presence of well-crafted hypothetical scenarios, and does not
require superior courtsto wait for issues to percolate before crafting rules. The
wholesale prohibition against advisory opinions by federal courts seems
premised not upon a concern for the courts' institutional competence to draft
such opinions, but rather upon a concern that such opinions are illegitimate

“What's So Special About Judges?’ (1990) 61 U. Colo. L. Rev. 773 (advocating a
particularistic approach to judging as a means of preventing broad rules with far-reaching,
and disastrous, consequences).

See Davison, supra note 67 at 273-74.

Regarding the lack of competence of the judiciary to craft broad legal rules that are
unnecessary to theresolution of instant cases, see C.R. Sunstein, “ Foreword: Leaving Things
Undecided” (1996) 110 Harv. L. Rev. 6.

This is not to say that no one has argued that the Supreme Court’s jurisdiction to create
constitutional rulesdepends, in part at least, on the proper percolation of theissuesinvolved.
See e.g. A.M. Bickel, “Foreword: The Passive Virtues’ (1961) 75 Harv. L. Rev. 40; and
A.M. Bickel, The Least Dangerous Branch: The Supreme Court at the Bar of Politics
(Indianapolis: Bobbs-Merril, 1962) (arguing that the Supreme Court should wait for all of
the issues to percolate in the lower courts, thereby giving the legislative and/or executive
branches an opportunity to respond to the issues with a rule of their own).

See G. Gunther, “The Subtle Vices of the ‘ Passive Virtues — A Comment on Principle and
Expediency in Judicial Review” (1964) 64 Colum. L. Rev. 1.

See “Giving Reasons,” supra note 47 at 655.
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exercises of power notwithstanding the judiciary’s possible competence.
Although institutional competence must be anecessary condition of legitimacy,
the former is not co-extensive with the latter; other concerns — like the
separation of powers doctrine — may mitigate against the assignation of
ingtitutional powers despite the institution’ s capacity to exercise those powers.

Thisisnot to makethe broader casethat all formsof judicial rule-making are
necessarily contrary to thedictatesof Articlelll. Courtsoften createrulesof law
in the course of deciding particular cases. If one understands reasons for
judgment, asdoes Schauer, to necessarily possessthe characteristic of generality,
then every decision involves the application of arule’ To give areason for a
decision is to do more than decide the outcome of a particular case; it isto say
that all casesresembling, in relevant respects, theinstant case should be decided
like the instant case.®! If the rule can be applied, only with difficulty, to cases
beyond the instant controversy, then oneistempted to regard the instant case as
having been decided arbitrarily or capriciously inasmuch as the result appears
not to flow from principlebut whimsy. Reasons are necessary to givecitizensthe
impression that courts are interested in the fair adjudication of particular cases
and controversies, reasons can only perform thisfunctionif they makereference
to principles and rules of relatively broad scope.®

Sincethe rule thus created in agiven case will have application to cases not
envisioned therein, oneconfrontstheissueof institutional competencediscussed
above in the context of advisory opinions. There is some apparent tension
between reason-giving — which, by definition, involves the laying down of
general rules— and the prohibition agai nst advisory opinions, which seemingly
narrows the jurisdiction of the judiciary (or at least the federa judiciary) to the

% |bid. at 655-56.

8 Ibid. at 641.

8 SeeM.C. Dorf, “Dictaand Article [11” (1994) 142 U. Pa. L. Rev. 1997 at 2029 [“Dicta and
Article 111"]; M.C. Dorf, “Courts, Reasons, and Rules” in L. Meyer, ed., Rules and
Reasoning: Essaysin Honour of Fred Schauer (Oxford: Hart, 1999) 129 at 135-37; J.B.
White, “What’s an Opinion For?” (1995) 62 U. Chic. L. Rev. 1363 at 1367: “Itis here, in
the creation of legal authority, rather than in the facilitation of prediction, that the opinion
performsits peculiar and most important task”; Stack, supra note 49 (arguing that authority
isgrounded in the transparency of the reasoning process by which rules are created); Wald,
supra note 50 at 1372 (arguing that “modern judges write opinions ... first, to reinforce our
oft-challenged and arguably shaky authority to tell others — including our duly elected
political leaders — what to do”); and Ethics, supra note 38. Compare Hartnett, supra note
53 at 126-27 (acknowledging that reasons“legitimizejudgments” but claiming that they are
“not necessary to the judicial function of deciding cases and controversies”). See also A.
Bhagwat, “ Separate but Equal?: The Supreme Court, the Lower Federal Courts, and the
Nature of the ‘Judicial Power’” (2000) 80 B.U.L. Rev. 967 at 973 [emphasis in original]:
“in deciding if it isbound by a precedent of the [Supreme] Court, lower courts must ignore
the reasoning of that decision and subsequent doctrinal developmentswhich might bring the
validity of that reasoning into question, focusing instead on the narrow holding of the case,
and whether it has been expressly overruled.”
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adjudication of particular cases or controversies® This tension subsides
somewhat when one views the prohibition against advisory opinions as being
driven by the broader concern of institutional legitimacy rather than the more
narrow issue of competence. The judiciary’ s competence to decide actual cases
or controversiesis— rightly or wrongly — presumed by Article lI1. Inasmuch
as courts have exclusive jurisdiction over the resolution of particular cases or
controversies, they are free to generate defeasible rules that facilitate the
adjudication of the cases before them. So long as the rules thereby created are
necessary to justify the decision reached in the instant case, there can be no
question of institutional legitimacy.?* Of coursg, it is not technically necessary
to issue any reasons and supporting rules for judgments; to decide a particular
case may, asin most certiorari applications, require only the judgment rather
than the reasons supporting it.®> However, for reasons given above, the de facto
authority of thejudgment sometimes— if not often — restsupon theavailability
of reasons. Institutional |egitimacy requires oneto provide sufficient reasonsto
persuade others that there has been some balancing of competing reasons for
action; thisin turn obliges the judiciary to create rules that extend beyond the
scope of the instant case (since a valid reason for deciding a given case in a
certain way must provide an equally valid reason to decide all like cases). At the
same time, any plausible claim to institutional legitimacy, in the American
tradition, must start with the Constitution;®® Article Il in turn prevents the
judiciary from creating rulesthat havelittle or nothing to do with the resolution
of instant cases.

Canadian appellate courts have the jurisdiction to issue advisory opinions,®
subject to the threshold question of their institutional competence to deal with

8  SeeE.T. Lee, “Deconstitutionalizing Justiciability: The Example of M ootness” (1992) 105

Harv. L. Rev. 603 at 648—49; and “Dicta and Article Ill,” ibid. at 57.

Of course, there are cases where courts create rules that are broader than necessary to

resolve actual cases before them; when this occurs, one may rightly question whether the

judiciary has overstepped the bounds of legitimate constitutional authority.

See Hartnett, supra note 53.

8 See J.H. Ely, “The Wages of Crying Wolf: A Comment on Roe v. Wade” (1973) 82 Yale
L.J. 920 at 948—49.

8 Ontario (A.G.) v. Canada (A.G.) (1912), 3 D.L.R. 509 (J.C.P.C.); Constitution Act, 1867
(U.K.),30& 31Vict., c. 3,s. 101, reprinted in R.S.C. 1985, App. |1, No. 5; Supreme Court
Act, R.S.C. 1985, c. S-26, s. 53; Quebec Secession Reference, supra note 58. The
constitutional courts of other countries are likewise not limited to deciding actual cases or
controversies: seeL . Favoreu, “ American and European M odelsof Constitutional Justice” in
JH. Merryman & D.S. Clark, eds., Comparative and Private International Law (Berlin:
Duncker & Humblot, 1990) 105 at 113. The European Court of Justice, the European Court
of Human Rights, and the Inter-American Court of Human Rights also all enjoy explicit
grants of jurisdiction to render advisory opinions: see Treaty Establishing the European
Community, art. 228(6); Convention for the Protection of Human Rights and Fundamental
Freedoms, 4 November 1950, 213 U.N.T.S. 221, Eur. T.S. 5 at 36, Protocol No. 2; Statute
of the Inter-American Court of Human Rights, art. 2 (American Convention on Human
Rights, 18 July 1978, 9 |.L.M. 673, art. 64).
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the particular matter brought before them.®® This reflects an ideological
difference between American and Canadian constitutionalismwith respect tothe
proper scope of the judicia power and the separation-of-powers doctrine
generally. American constitutionalism assigns the judiciary a specific function
to the exclusion of al other branches of government, that is, the responsibility
of deciding particul ar casesand controversies; inonly exceptional circumstances
can the executive branch of government interfere with ajudgment ordered in a
given case.® Thejudiciary isregarded asacheck on the power of other branches
of government and vicever sa. The concern, reflectedinthe separation-of -powers
doctrine, isthat if asinglebranch of government accrued too much power it will
become atyranny;* the effects of oppressive exercises of power may be limited
by setting narrow parameters on the power held by any single branch or office
of government. Anglo-Canadian constitutionalism, on the other hand, conceives
of the judiciary as an office of the Crown, as “the official [adviser] of the
executive.”® Thus the executive may enlist the judiciary to determine the
constitutionality of various state actions; rather than functioning asa*check” on
the executive branch, it would be more accurateto regard the Canadian judiciary
as aligned with the executive branch.? This reflects an observation of the
Supreme Court of Canadain the Quebec Secession Referencethat the American

8  See Reference re Canada Assistance Plan (B.C.), [1991] 2 S.C.R. 525 at 545; Quebec
Secession Reference, ibid. at para. 26: “Though a reference differs from the Court’s usual
adjudicative function, the Court should not, even in the context of a reference, entertain
questions that would be inappropriate to answer. However, given the very different nature
of areference, the question of the appropriateness of answering a question should not focus
on whether the dispute is formally adversarial or whether it disposes of cognizable
rights. Rather, it should consider whether the dispute is appropriately addressed by a court
of law.”

See H.L. Nevin, “The Wheeling Bridge Exception: Reopening Executory Judgments of

Article Il Courts” (2000) 67 U. Chic. L. Rev. 547.

9 SeeFederalist47 (M adison), in C. Rossiter, ed., The Federalist Papers (New Y ork: Mentor,
1961) at 301: “The accumulation of all powers, legislative, executive, and judiciary, in the
same hands, whether of one, a few, or many, and whether hereditary, self-appointed, or
elective, may justly be pronounced the very definition of tyranny.”

%L In re References by the Governor-General in Council (1910), 43 S.C.R. 536 at 547, aff'd

[1912] A.C.571 (J.C.P.C.).

It has been suggested to me that this reading is problematic, given the Supreme Court’s

decisions in Re Dagenais and Canadian Broadcasting Corporation, [1994] 3 S.C.R. 835

[Dagenais] and R.W.D.S.U. v. Dolphin Delivery, [1986] 2 S.C.R. 573 at 600 [Dolphin

Delivery], in which the Court denied that a court order is governmental action within the

meaning of s. 32(1) of the Charter. | think this denial should be taken with a grain of salt,

since the judiciary isrequired to honour Charter values just asthe legislative and executive
branches are so required. Failure on the part of courts to act in accordance with Charter
values will amount to an error of law. Where certiorari isinvoked to remedy the error, the

reviewing court will have available the remedial powers ordinarily available under s. 24(1)

of the Charter. See Dagenais at paras. 17, 38-43, 209-12; Dolphin Delivery at 603;

Cloutier v. Langlois, [1990] 1 S.C.R. 158 at 184; R. v. Robinson, [1996] 1 S.C.R. 683 at

para. 47; R. v. Rahey, [1987] 1 S.C.R. 588 at 633; and B.C.G.E.U. v. British Columbia

(A.G.), [1988] 2 S.C.R. 214 at 243.
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emphasis on the separation of powers is not precisely mirrored in Canadian
constitutionalism.®

In Vriend v. Alberta® and R. v. Mills,”® the Supreme Court of Canada
suggested that the legislature and the judiciary are engaged in a constitutional
dialogue; the Supreme Court’s consideration of constitutional issues does not
preclude Parliament from creating legislation that conflicts with prior Supreme
Court dicta.®® It has since been remarked by various scholars that, by
surrendering ameasure of constitutional interpretiveauthority to Parliament, the
Supreme Court effectively relinquished the judiciary’s power to establish
congtitutional rules that protect individual and minority rights.’” What the
foregoing demonstrates, however, isthat the Supreme Court of Canadawas able
to cede some of its power because it enjoys the benefit of an institutional
position not enjoyed by the American federd judiciary. Thefederd judiciary in
the United States must fight “tooth and nail” to retain whatever powersit has,
owing to the narrow jurisdiction accorded to it by the Constitution. Sinceit has
only anarrow constitutional authority to create constitutional rules— that is, it
must create such rules only in the course of adjudicating particular cases or
controversies and only to the extent necessary — it must inject those ruleswith
especia potency; that is, the judiciary must claim exclusive jurisdiction as the
final constitutional interpretive authority.® The Supreme Court of Canadaisable
to relinquish some of its interpretive authority because its power to generate
rulesis (at least in theory) less subject to scrutiny. Although the Supreme Court
cannot create rules whenever it wants (it must wait for a particular case or
controversy to arise, or for the Governor General to request an advisory opinion),
its power to create rules, when appropriate circumstances arise, is far greater
because it is less open to question. There may (and, indeed, should) be some
debate as to the judiciary’ s competence in a given case or opinion to generate

% Quebec Secession Reference, supra note 58 at para. 15.

% Vriend v. Alberta, [1998] 1 S.C.R. 493 at para. 139.

% R.v. Mills, [1999] 3 S.C.R. 668 at para. 57. See also Little Sisters Book Store and Art
Emporium v. Canada (Minister of Justice), [2000] 2 S.C.R. 1120 at para. 268.

On the topic of constitutional dialogue in Canada, see P.W. Hogg & A.A. Bushell,
“Constitutional Dialogue Between Courts and Legislatures” (1997) 35 Osgoode Hall L.J.
75; P.W.Hogg & A.A. Thornton, “Reply to ‘ Six Degrees of Dialogue’” (1999) 37 Osgoode
Hall L.J. 529; and B.P. Elman & J. Mason, “The Failure of Dialogue: Winnipeg Child and
Family Services (Northwest Area) v. G.(D.F.)” (1998) 36 Alta. L. Rev. 768. For adiscussion
of constitutional dialogues generally, see G. Dor, “Constitutional Dialogues in Action:
Canadian and Israeli Experiencesin Comparative Perspective” (2000) 11 Ind. Int'| & Comp.
L. Rev. 1. For a skeptical treatment of the dialogue between courts and the Canadian
legislature, see C.P. Manfredi & J.B. Kelly, “Six Degrees of Dialogue: A Response to Hogg
and Bushell” (1999) 37 Osgoode Hall L.J. 513.

See e.g. D. Stuart, “Mills: Dialogue with Parliament and Equality by Assertion at W hat
Cost?” (2000) 28 C.R. (5th) 275.

See Cooper, supra note 57; Alexander & Schauer, supra note 28. Compare Merrill, supra
note 61.
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rules of acertain scope, but there can be no question of its constitutional power
to create those rules. To the extent that criticisms of judicial rule-making will
most likely take on an empirical, rather than theoretical, tone (sinceit ison an
empirical level that a court’ s competence to draft a given rule must be gauged),
it may be small wonder that, as Choudry and Howse have noted, there has been
little academic interest in developing a Canadian constitutional theory.*® A
theory of constitutional interpretation premised upon a notion of dialogue
between thejudiciary and other branches of government largely circumventsthe
problem of institutional legitimacy by cutting straight to the problem of
competence. Whether or not a court can plausibly clam to be the most
competent body to formulate a given rule may be a thorny question. For the
purposes of this paper, however, what matters is that there seemsto be nothing
primafacieillegitimateabout acourt formulating rules. Onewonders, then, what
went wrong in Marshall 1, such that the Supreme Court’ s power to create and
deploy one particular rule became the object of a vicious public attack.

V. CAN FORMALISTS EXPLAIN MARSHALL?

At first, Marshall looked promising for formalism. The Supreme Court
impugned the constitutional adequacy of various legal rules, specifically those
contained in the Fishery (General) Regulations and the Maritime Provinces
Fishery Regulations, not because of their content but because they are
discretionary; that is, they are not rules at al. According to the Court, the
legidlative branch, in drafting the Fisheries Act asit had, failed to take adequate
account of the principles at stake. The Mi’ kmag had atreaty right; that is, they
enjoyed abenefit flowing from alegal rule created through negotiationswith the
Crown in 1760-1761 (and buttressed by section 35(1) of the Constitution Act,
1982). The fishery regulations, however, were potentially in conflict with that
legal rule so created; Mi’ kmagq Indians, attempting to use the legal rule created
by the treaty, could find themselves arrested and punished.

Effectively, the government turned the legal rule created by the Treaty into
something lessthan alegal rule; sincethefishery regulationswerediscretionary,
thelegal rule created by the treaty likewise existed solely at the discretion of the
executive. An untenable situation exists, for the Mi’ kmag may plan their lives
with the understanding that the legal rule created by the Treaty remains
operative, only to suffer punishment later. In the alternative, the discretionary
nature of the regulations would have a*“chilling effect” on the exercise of the
treaty right; inasmuch as the legal rule, created by the Treaty, will have been
constructively repeal ed without resort to proper authoritative channels, thereis
again a sense in which the state of the law has been thrown into confusion. In

% Choudry & Howse, supra note 56 at 144—45.
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order for Mi’ kmagq fishermen to plan their lives, they needed assurancesthrough
theimplementation of afixed set of rulesthat the Crown would either honour the
treaty right (in which case the rules would be created pursuant to a series of
negotiations between the government and the Mi’kmag), or (through extra-
constitutional means insofar as the notwithstanding clause does not apply to
section 35(1)) explicitly deny that the rules, contained in the Treaty, would
continue to have any legal effect. What was plain was that the extant situation,
in which alegal rule both existed and did not exist, could not continue.

To that end, the Supreme Court struck down the regulations that watered
down the rule created by the Treaty. The Court could, in theory, have devised
(using its reading-in power) an elaborate system of rules to replace or
supplement theregul ations, aset of rulesthat accommodated the Mi’ kmaq treaty
right. This, however, would not have been an exercise of power within the
Court’s ingtitutional competence and may very well have led to greater legal
uncertainty in the future. The government made no petition for a suspended
declaration of invalidity and, at any rate, this was not acase such as M. v. H.'®
where adeclaration of invalidity would affect not only the provision impugned
by the litigants but a slough of other provisions as well.

In M. v. H., the mgjority specifically noted that an immediate declaration of
invalidity would create widespread uncertainty and force citizensinto litigation
in order to determine their legal rights.*®* Narrowing the application of the
fishery regulationswould leave no such legal vacuum: the Mi’ kmag, and no one
else, had aspecific treaty right entitling them to fish. Moreover, the government
provided no evidence that there would be any adverse impact — environmental
or otherwise — flowing from an immediate declaration of invalidity.'®> When
these factors are viewed aongside the fact that Marshall 1 was a prosecution,
and not areference case — that is, that suspending the declaration of invalidity
would mean that Donald Marshall Jr. must be found guilty of acriminal offense
despite having a valid defense — it seems clear that the Court had little choice
but to decl 1@@a.gethefishery regulationsinvalid at least insofar asthey appliedto the
Mi’ kmag.

What is readily apparent, then, is that the Marshall Court fought for a
formalist ideal; namely, the proliferation of clear, non-conflicting and
comprehensive legal rules. The question, then (and, it is submitted, the burden

100 M. v. H.,[1999] 2 S.C.R. 3. In M. v. H., the Court suspended the effect of its declaration of
invalidity of the definition of “spouse” for the purpose of s. 29 of the Ontario Family Law
Act, R.S.0. 1990, c. F-3, for a period of six months to enable the legislature to consider
appropriate amendments.

101 |bid. at para. 147.

102 Marshall 2, supra note 20 at para. 14.

103 |bid. at para. 13.
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of answering lies upon the formalist), is why was the public’s reaction so
vitriolic? Can the formalist explain the Marshall backlash in away that shows
that formalism fits the political environment in which legal authority is
allocated?

The formalist could argue that, notwithstanding the fact that the Court’s
hands were tied with respect to the possible remedies, the public believed that
the Court should have created a set of legal rules that could render compatible
thefishery regulationsand thetreaty right.'** That is, the public may havesimply
wanted the benefit of rules, and felt that the Marshall Court had deprived them
of thisessential guidance. The difficulty with thisreading isthat it requires one
to posit a public that cares about some rules (that is, those concerning the
regulation of fisheries) but not others (that is, those governing the judicial
process). Thus, such an answer does not unproblematically favour aformalist
interpretation.

A second possihility isthis: inasmuch asthe Supreme Court madeit clear that
nativefishing rightswere subj ect to stateregul ation, but that thisregul ation must
occur inthe context of Aboriginal—state negotiations, it wasincumbent upon the
Court to carefully explain the scope and content of the treaty rights recognized
in Marshall 1. If, as Saunders argues, the Court failed miserably in this regard,
then the formalist could argue that the public did not collectively balk at a
judicia rule so much as decry the absence of a clear rule that could guide
negotiations between Aborigina groups and the government.'® These
negotiations, inturn, might havefilled the gap in the generality of the provisions
read down in Marshall. Moreover, thereis some scholarly support for the idea
that the Sparrow test was devised specifically with a view to guiding the
negotiation process;'® if the Court failed to provide such guidance, then surely

14 See e.g. Cox, supra note 10 (quoting M ike Belliveau, Executive Director of the Maritime
Fishermen’s Union in Moncton, as complaining that Marshall 1 “left us all up in the air.”
Belliveau’ sresponseto the uncertainty wasrather peculiar inasmuch ashethreatened to stall
the negotiations by having non-native groups boycott the negotiation process: see K. Cox
& D. LeBlanc, “East Coast fishermen’s anger explodes as natives catch lobster out of
season” Globe & Mail (4 October 1999) A5). Seealso M. Cutler, Letter to the Editor, Globe
& Mail (6 October 1999) A 15 (arguing that the Court ought to have suspended the judgment
and left the existing legal framework in place while negotiations occurred). A number of
commentators suggested that the Marshall furor was provoked by the absence of legal rules
governing fishing rights, but assigned the blame for this absence to Parliament rather than
the Supreme Court. See A. Picard, “Why the crisis over treaty rights? Because politicians
left the job half-done” Globe & Mail (7 October 1999) A19; R. Pichette, “1n the beginning,
the Mi’kmags introduced the Europeans to the lobsters” Globe & Mail (11 October 1999)
A9.

See Saunders, supra note 7.

SeeW.I.C. Binnie, “The Sparrow Doctrine: Beginning of the End or End of the Beginning?”
(1990) 15 Queen’s L.J. 217 at 221: “The Sparrow judgment is nothing if not candid about
the Court’s strategy ... The Court, quite rightly, does not say where the solution lies, but it

105
106

Vol. 8, No. 1
Review of Constitutional Sudies



Michad Plaxton 87

the blame must belaid at its door. This reading is more appealing than the first,
because it emphasizesthe value of rules without suggesting that the Court ought
to have created rules governing fisheries, no matter the cost to rules governing
litigation procedure. It is possible, then, to regard the Marshall debacle as a
formalist reminder that people need rules; that particular judgments must be
made with an eye to the future; and that the failure to ground a particular
judgment in arule that provides real guidanceto the public for all future cases
(or, in this case, negotiations) may well be treated as |acking authority.

These answers are unsatisfying because the Marshall debate itself cannot
easily support them. Much of the public furor over Marshall 1 concerned the
basis of the judicial rule created therein, as opposed to the comprehensiveness
of the rule itself. Saunders admonished the Marshall court for failing to make
transparent the chain of reasoning used to justify its conclusion.’®” This failure
contributed to the public’ s perception of Marshall aslittle morethan aninstance
of judicial activism.'® Chargesof judicial activism, it must be observed, amount
not to a condemnation of the content or comprehensiveness of alegal rule, so
much as an objection on jurisdictional grounds, an impugning of the Court’s
authority to make a particular legal rule.’®® The judiciary may be subject to
charges of activism where the creation of a rule requires the court to stray
beyond the realm of its institutional legitimacy. As noted above, Canadian
challenges to the judiciary’ s rule-making authority will usually emerge out of
some sense that the courts lack the institutional competence to engage in a

has made it clear that in its opinion there must be a negotiated settlement. ... This aspect of
Sparrow seems clear. Section 35 may not itself be the solution, but it can become the
Court’s vehicle to force a political settlement of the issues.” See also Saunders, ibid. at
59-60: “The process and principles devel oped by the Supreme Court, beyond their primary
usein reaching decisionson the particulars of the cases, also provide the basis for the setting
out the necessary guidance for negotiators, as discussed above. The process, with its
sequential steps, requires the concrete definition of the substantive scope of the right at the
outset, which should allow its parameters to be adequately delineated for the purpose of
assessing the range of entitlements. A finding of prima facie infringement obviously allows
for at least a partial determination, although limited by the particular facts, of the level of
government regulation (and thus management measures) which might be considered
acceptablewithout further justification. Thejustification stage allowsadditional information
on this issue to be provided, and indeed it has been suggested that part of the thinking
underlying the development of the Sparrow test was to permit the Court to influence the
course of negotiations, both through the details of decisions and the broader impact of
putting parties on notice that the Court has the ultimate capability to intervene and construct
‘solutions’ for the parties.”

97" saunders, ibid. at 86-87.

108 See Rotman, supra note 22 at 631-32. See also R. Gwyn, “It's going to be a new day in

court” Toronto Star (14 January 2000) A21; Editorial, “The burden of language in the

Mi’kmaq case” Globe & Mail (6 October 1999) A14.

For the most recent and sustained criticism of the so-called “judicial activism” of the

Canadian judiciary, see F.L. Morton & R. Knopff, The Charter Revolution and the Court

Party (Peterborough: Broadview Press, 2000).
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meaningful process of fact-finding. That was certainly the case in Marshall,
wherethe Court washarshly criticized for itsselective use of historical evidence,
among other things.**° To be sure, Aboriginal rights cases will often chalenge
the institutional competence of the judiciary precisely because of the unique
evidentiary hurdles that arise in the course of divining the (non-)existence of a
treaty or practice within a culture that has traditionally relied upon oral rather
than written narratives.™! Thejudiciary cannot shy away from these casesmerely
because they are challenging, but, if it is to tackle them, it must do so in a
manner that is transparent — that is, in amanner that lays bare its assumptions
(and its reasons for adopting them) and renders them open to public scrutiny.
There must not be a public perception that the Court is attempting to “get away
\r/]vitré%)zmethi ng,” that its authority is grounded in nothing more than sleight of
and.

Some complained that the Court ought not to have generated Marshall 1, but
not for the substantive reason that the rule thereby created was faulty; rather,
someimplied that the Court should have known better than to issue ajudgment
— correct or not — that one might reasonably have predicted would result in
ethnic conflict and economic turbulenceinthe Atlantic fisheries."® The unstated

10 particularly damaging to the Marshall Court was criticism levied by the expert historical

witness, upon whose testimony the Court primarily relied in drafting Marshall 1: C.
Morrison, “Disagreeswith Court: Says Testimony Misinterpreted” The (Fredericton) Daily
Gleaner (18 September 1999) A3. See also M cEvoy, supra note 23 at 86, 97; W. Wicken,
“History’ sthe Key to Understanding M arshall Ruling” Telegraph Journal (Saint John) (15
October 1999) A11; and B. Beal, “Don’t blame the Mi’ kmag, blame history” Globe & Mail
(10 November 1999) A21 (arguing that, in the furor following the Marshall ruling,
insufficient attention was given to the Court’s historical analysis).

On the problematic historical analysis conducted by the Marshall Court, see R. Normey,
“Angling for ‘Common Intention’: Treaty Interpretation in R. v. Marshall” (2000) 63 Sask.
L. Rev. 645. On the general use of history in Aboriginal rights cases, see P.G. M cHugh,
“The Common-Law Status of Colonies and Aboriginal ‘Rights’: How Lawyers and
Historians Treat the Past” (1998) 61 Sask. L. Rev. 393; P. Wallace, “Grave-Digging: The
Misuse of History in Aboriginal Rights Litigation” (1999) 30 U. Miami Inter-Am. L. Rev.
489; McEvoy, ibid. at 106-109.

See Saunders, supra note 7 at 87—-88.

This was certainly the tenor of Jeffrey Simpson’s article, “In the fishery verdict, awin for
chaos” Globe & Mail (30 September 1999) A16; Editorial, “ The Supreme Court all at sea”
Globe & Mail (5 October 1999) A14; M. Cutler, Letter to the Editor, Globe & Mail (6
October 1999) A15. See also R. Gwyn, “Judges will judge themselves’ Toronto Star (19
November 1999) A29: “For weeks it has been obvious that the court blundered badly in its
September decision to uphold a claim by a Mi’kmaq to possess an inherent right to fish
(specifically for eel) without a licence, by virtue of a 250-year-old treaty between his
forebears and the British military.” See also T.W. McLorg, Letter to the Editor, Globe &
Mail (13 October 1999) A19 (arguing that the Supreme Court should have delayed its
release of the Marshall decision until the regular lobster season had opened, in order to
remove “most of the sting”). The West Nova Fishermen's Coalition argument, in Marshall
2, supra note 20 at para. 45, was characterized by the Court as one that “aboriginal and
treaty rights should be recognized only to the extent that such recognition would not
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assumption, familiar to formalists, isthat the rule of law is designed to promote
stability; if legal directives cannot accomplish this goal, then the law should be
silent, lest it do more harm than good. Like theformalist, thisbrand of argument
appeal sto tensions simmering beneath the surfaceof civilized society; unlikethe
formalist, it recognizes that legal rules may exacerbate these tensions. In a
society where citizens increasingly identify themselves with subcultures rather
than with a general Canadian culture, differences may not be worked out
civilly.” The communitarian vision, of a society of like-minded individuals
bound together by shared beliefs and traditions, has the flipside of an
agglomeration of individuals, each identifying so completely with his or her
respective distinct and separate community that meaningful communication
across subcultures becomes virtually impossible. If the latter vision holds true
— and the Marshall backlash presents little reason for optimism — then legal
rules that require negotiations among different subcultures may be regarded as
contributing to thefactionalization and ultimate disintegration of civil society.™

This notion, that Canadian society is so fragile that it cannot even
acknowledge its divisions, is such a bleak one that it seems scarcely worth
considering as a contender; if true, then Canadian constitutional lawyers might
aswell pack up their practices and go home, for the end is truly nigh. Without
taking that bleak stance, however, oneis yet left with a discomforting thought:
evenif itisnot the casethat the Court should biteits collective tongue whenever

occasion disruption or inconvenienceto non-aboriginal people.” The Court soundly rejected
such a proposition, finding it to be a political rather than legal claim — one that had been
implicitly rejected when s. 35 was inserted into the Charter. Some members of the public
came to the Court’s defense, finding that the justice of the decision outweighed the
inconvenience and turbulence of its effects. See e.g. T. Palys, Letter to the Editor, Globe &
Mail (6 October 1999) A15. Compare J.D. Gorrell, L etter to the Editor, Globe & Mail (13
October 1999) A19. See also B. Laghi, “Judges must be mindful of their impact:
McLachlin” Globe & Mail (6 November 1999) A5 (reporting anews conference, conducted
by McLachlin J., that “Judges with the power to shape Canadian society must pay heed to
the social consequences their decisions could set off”).

14 See A.C. Cairns, “Why Is |t So Difficult to Talk to Each Other?” (1997) 42 McGill L.J. 63.

15 |t bears noting as well that — quite apart from the fallout of the Marshall decision itself —
there was much tension between Aboriginal and non-Aboriginal communities when the
Marshall debacle swirled. At the time, battles were brewing on various legal fronts. The
M anitoba government announced the formation of a “commission to implement the wide-
ranging and politically touchy recommendations of the Aboriginal Justice Inquiry.” See G.
Sinclair, Jr., “Manitoba set to act on aboriginal inquiry” Globe & Mail (11 October 1999)
A3. Provincial Court Judge John Reilly produced his report, which would later take him
through his own court battles, that the suicide of an Aboriginal teenager could be traced, in
part, to federal bureaucrats. See P. Cheney, “Judge lays blame for reserve suicides” Globe
& Mail (22 Sepetember 1999) A3. The Federal Court of Appeal held that the National
Energy Board failed to adequately consult with the M i’ kmaq people when it agreed to grant
construction rights for a natural-gas pipeline in Nova Scotia. The decision delayed the
project. See B. Laghi, “Native ruling could delay megaproject” Globe & Mail (22 October
1999) A1l; and K. Cox, “Nova Scotia pipeline project up in the air” Globe & Mail (29
October 1999) A4.
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aparticular judgment would force Canadians to acknowledge the Other among
them, it may be that Marshall reveals that the Court’s true jurisdictional
Achilles’ heel lies not in its power to create general rules, but in its power to
issue judgments in particular cases. If one supposes that some naysayers are
correct, that the Court ought to have used whatever meansat itsdisposal to stifle
itsopinion with respect to the Marshall casejust because of thepolitical turmoail
that ultimately ensued, then one finds that the Court’ sinstitutional competence
to createlegal rulesislessimportant than itscompetenceto determinetheeffects
of specific judgments.**® That being the case, thereistruly aneedin future cases
for the government to support the Court more vocally than it did following
Marshall.*” One wants to say that the Court’ s authority is not so tenuous as to
depend upon the whims of politicians, but that is perhaps too much to ask in a
consgtitutional tradition in which the Court’ s function includes that of “advisor
to the Crown.”

At any rate, these grounds of criticism do not support the formalist reading
of Marshall. Thefirst, that the Court engaged in judicial activism inasmuch as
itsreasoning was faulty or not apparent, rests upon inferences that the formalist
hotly denies; namely, it argues that the judiciary has a practical responsibility,
inthe courseof issuing judgmentsand creating legal rules, to makeitsreasoning
clear and availableto the public. To the extent that there was some dispute asto
the Court’s use of historica evidence, one could even make the claim that the
Court’ sauthority rests upon the substantive merits of the decision, that is, upon
the substantive content of the evidentiary rules created by the Court. Thiswould
be amuch stronger claim than that which was urged in Part 11 of this paper, and
the empirical evidence weighs against the view that individuals' obedience or

18 plainly, the Marshall Court did not understand its authority to be tenuous with respect to its
adjudication of particular cases or controversies. In Marshall 2, supra note 20 at paras.
11-12, the Court specifically observed that the rules, constructed and applied in Marshall
1, were no more than what was necessary to resolve the immediate dispute between the two
parties.

See Rotman, supra note 22 at 640-41: “It remains open to question why the federal
government did not take immediate action to either impose such limits or, alternatively, to
issue a statement supporting the unrestricted exercise of treaty rights by Mi’'kmag people
pursuant to the rights found to exist in Marshall. Since the Sparrow judgment in 1990, the
federal government has often engaged in the legislative limitation of Aboriginal rights and
has had significant experience in shaping its legislation to conform with the requirements
of the Sparrow justificatory test. If the Badger test found to exist in Marshall isthe same as
the Sparrow test, but applied to treaty rights, then the federal government could have
engaged in the very same process vis-a-visthe situation created by Marshall. It would seem
that the federal government’ s lengthy silence during the east coast fishing dispute is similar
to the politically-motivated, hands-off approach adopted by the federal government in other
Aboriginal rights disputes, such as the Caldwell First Nation matter in southwestern
Ontario.”
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respect of legal rules hinges upon substantive considerations.*®* Even if one

regards such criticisms as primarily directed at the genera procedura fairness
of the Court’ s adjudication, however, rather than at the substantive content of
specific legal rules constructed in the process of deciding Marshall, ™ it seems
plain that formalism cannot account for them. On the formalist account, any
criticisms directed at the Marshall Court ought to have taken the form of a
particular pleafor comprehensive ruleswhatever their content. The actual tenor
of the debate, though, cannot support such areading. Nor can formalism account
for the second category of criticism directed at the Marshall Court: that the
Court ought to have simply refused to decide the constitutionality of the
impugned provisions given the expected public discontent. Such a view flatly
contradicts the overarching assumption made by formalism that legal rules are
necessary for individuals' exercise of freedom. If it isthecasethat legal rulesare
sometimes corrosive of civil society, or that they should not be applied where
doing so presents a practical risk of conflict, then legal formalism fails, for,
being ostensibly neutral with regardto political morality, it providesno hierarchy
of rules, no means of judging the quality or content of particular legal rules.
Formalism, therefore, could not say when agiven rulewould beworth the social
cost flowing from its implementation or application.

In any case, even if the formalist argued that the criticisms leveled at the
Marshall Court are not representative of the views of most Canadians, the
response of the Supreme Court is also revelatory. As it was observed in the
beginning of thisarticle, Marshall 2 did not justify itsearlier ruling by appealing
to the value of rules as such. Its admonition to the public, that it ought to have
more carefully read thereasonsfor judgment in Marshall 1, could be understood
asacall for greater public attention to the actua content of legal rules; but, if
this was the message’ s intended meaning, the Court need not have gone so far
asto issue a second set of reasons. The Court could have simply issued a press
release to that effect, without making any claims asto the reasonabl eness of the
particular legal rule created and applied in Marshall 1, relying only upon its
constitutional — formal — authority to decide particular cases and
controversies. Instead, the Court went much further, launching a vigorous
defense of its reasoning, carefully noting what it said — and did not say — in
Marshall 1, and restating the chain of inferencesthat led to theinitia judgment.

18 Seee.g. T.R. Tyler, Why People Obey the Law (New Haven: Y ale University Press, 1990);
E.A. Lind, “Procedural Justice, Disputing, and Reactionsto Legal Authorities” in A. Sarat,
et al., eds., Everyday Practices and Trouble Cases (Evanston: Northwestern University
Press, 1998) 177; J. Thibaut & W.L. Walker, Procedural Justice: A Psychological Analysis
(Hillsdale: L. Erlbaum, 1975); J. Thibaut & W.L. Walker, “A Theory of Procedure” (1978)
66 Cal. L. Rev. 541; T.R. Tyler & G. Mitchell, “Legitimacy and the Empowerment of
Discretionary Legal Authority: The United States Supreme Court and Abortion Rights’
(1994) 43 Duke L.J. 703.

The difference is important only if one wishes to adopt a specifically substantive or due
process theory of the rule of law. See supra notes 28—-34 and accompanying text.
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The Court clearly did not understand the assault upon its authority to flow from
a generd public desire for lega rules. The Court understood the criticism,
directed at Marshall 1, asflowing from a public sense that the means by which
Marshall 1 was decided were proceduraly unfair, that the Court had paid
inadequate attentionto non-Aboriginal interestswhen formulating thelegal rule
given effect by Marshall 1. The public wanted a sense of participation, a sense
that its interests mattered to those in a position to draft legal rules, and so the
Court, in Marshall 2, proceeded to show: (@) how certain remedies— that is, a
suspended declaration of invalidity — were not available given the specific
structure of argumentation in Marshall 1;*® and (b) how the legal rules created
and applied in Marshall 1 were not created in an arbitrary fashion that gave
insufficient weight to theinterests of the non-Aboriginal public but, rather, were
generated out of achain of bona fide reasoning. The Marshall Court understood
the central issue to be one of process, rather than comprehensiveness.

V. CONCLUSION

Thus, while it is not impossible to explain the Marshall backlash in terms
that are friendly to the formalist cause, such explanations do not seem facially
consistent with theactual criticismsleveled at the Court inthewake of Marshall
1, and the Court’ s response in Marshall 2. Given that thereis little doubt as to
the Canadian judiciary’ sinstitutional authority to formulatelegal rules, one may
well wonder whether Marshall does not signal a radical decline in the
plausibility of the formalist theory of the rule of law. Even if oneisinclined to
accept formalism’ s premises as to when people ought to be willing to recognize
de facto authority, it seems that there are, in the end, an insufficient number of
formalists running around to make formalism anything more than a fishy
constitutional theory.

120 Marshall 2, supra note 20 at para. 12.
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CHARTER CONFLICTS: WHAT IS
PARLIAMENT’'S ROLE?
by J. Hiebert (Montreal & Kingston:

McGill-Queen’s University Press, 2002)
pp. 285

Janet Hiebert has written an important
contribution to the literature on the
Charter’'s political impact.! The study is
offered as an antidote to two types of
“judicial-centric” approaches to the
Charter. M ost obviously, Hiebert iscritical
of the view that the Charter’s meaning isto
be found exclusively in judicial
interpretation. With one important
exception, she argues that there is a wide
range of reasonable interpretations of the
Charter’s substantive provisions, and that
Parliament has a legitimate role to play in
fleshing out the Charter’s meaning. In
addition, she is also implicitly critical of
those scholars who take a judicial-centric
approach to studying the Charter by
focusing almost entirely on what the
Supreme Court has said about it. Hiebert’'s
approach is to examine how the non-
judicial branches of government have dealt
with conflictsabout the Charter’ smeaning,
both internally and in responding tojudicial
decisions. Consequently, theempirical core
of her book isas much a study of legislative
proposalsand committee hearingsasitisan
analysis of Supreme Court judgments.

The book begins with a chapter laying
out Hiebert’ sassertion that constitutionally
entrenched bills of rights are as much an
invitation to enhanced political scrutiny of
proposed legislation as they are to judicial
review of enacted statutes and other
government action. Her point here is that

N Canadian Charter of Rights and Freedoms, Part

1 of the Constitution Act, 1982, being Schedule B
to the Canada Act 1982 (U .K.), 1982, c. 11.
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“Parliament shares responsibility for
interpreting the Charter,”? and that it should
take this responsibility seriously by
thoroughly scrutinizing proposed
legislation for potential Charter violations.
The purpose of this exercise, according to
Hiebert, is not to “Charter-proof”
legislation, or to ensure that it is defensible
according to some minimally acceptable
interpretation of rights, but to consider
substantively whether proposed legislation
is consistent with the values and principles
embodied in the Charter.

This chapter is followed by one
summarizing the current debate on the
legitimacy of judicial review, and by
another chapter setting out Hiebert’'s own
understanding of the respective role of
courtsand the political branchesinworking
through Charter conflicts. In the first of
these chapters she criticizes two “extreme
positions” in the legitimacy debate:
fundamental rights theorists and Charter
skeptics. In addition, she expresses doubts
about the “dialogue metaphor” associated
most closely with the work of Peter Hogg
and Allison Bushell.® Finally, Hiebert
rejects as both undesirable and unfeasible
Miriam Smith’s argument that political
scientists abandon normative Charter
analysis.* She thus uses her criticism of the
“extremists” and the dialogue theorists to
define her own normative position, which
shedevelopsinthethird of her introductory
chapters.

Hiebert describes her position as a
“relational approach,” onethat relieson the
assumption that “both Parliament and
courts have valid insights into how

?  Charter Conflicts at 4.

® See P.W. Hogg & A.A. Bushell, “The Charter
Dialogue Between Courts and Legislatures”
(1997) 35 Osgoode Hall L.J. 75.

4 Charter Conflicts at 22.
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legislative objectives should reflect and
respect the Charter’s normative values.”®
However, the salience of non-judicial
insights varies according to the nature of
the rights conflict at issue. When these
conflicts involve what Hiebert calls “core
rights,” judicial insights become more
important; and the opposite is true where
rights claims are less fundamental. As she
recognizes, the distinction between core
and peripheral rights derives from the early
Charter reflections of Peter Russell and
Charles Taylor. The difficulty with these
earlier distinctions, and one that Hiebert
doesnot really solve, isthat the definitional
distinction between these two types of
rights is extremely ambiguous. While she
defines core rights as those that protect the
conditions essential to self-government and
provides alist of such rights, it is precisely
whether government action impedes self-
government that is at issue in any Charter
conflict. Thus, while everyone
acknowledgesthat freedom of expressionis
essential to self-government, disputes are
always about whether any particular
regulation of expression undermines the
capacity for self-government. In other
words, the conflict is always about the
extent to which aregulation affectsthe core
purpose of a protected right.

This core-periphery dilemma is
particularly evident in two of the book’s
empirical chapters: one dealing with
tobacco advertising, the other with equality
and sexual orientation. Hiebert isextremely
critical (correctly, in my view) of the
Court’s judgment in RJR MacDonald,®
nullifying the Tobacco Products Control

®  lbid. at 52.
® RJR-MacDonald v. Canada (A.G.), [1995] 3
S.C.R. 199.

Act.” In her view, the constitutional dispute
was “not about rights at all,” but a policy
disagreement between economic interests
and public health.® Sheisalso critical of the
government’s “political reluctance to
challenge the use of rights discourse” in the
context of tobacco advertising.® It is a
perfect, example, she implies, of courts
blurring the distinction between core and
peripheral rights, as well of a legislature
abdicating its responsibility to assert
independent judgment where only
peripheral rights are involved.

By contrast, Hiebert praises courts for
“advancing the policy objectives of leshian
and gay groups,”*® while criticizing various
governments for legislative inaction or
outright hostility to the core rights claim of
equality ashuman dignity. WhileHiebertis
certainly correct that the equality claims of
gays and leshians are stronger than the
expressive freedom claims of tobacco
companies, it is unclear on what principle
she accepts the “new legal equality-rights
paradigm”™ developed in the sexual
orientation cases, whilerejecting what isin
effect a new expressive freedom paradigm
developed in a series of cases from Irwin
Toy* to Little Sisters.®> Moreover, it is
unclear why legislatures are always wrong
to defer in one area but right to do so in the
other.

The tobacco advertising and sexual
orientation chapters form the bookends of
Hiebert’s empirical analysis of legislative
action and reaction when faced with
Charter conflicts. The chaptersin between

’ R.S.C. 1985, c. 14.
8  Charter Conflicts at 80.

°  Ibid. at 90.
Y Ibid. at 164.
' Ibid. at 198.

2 |rwin Toy v. Quebec (A.G.), [1989] 1 S.C.R. 927.
Little Sisters Book and Art Emporium v. Canada
(Minister of Justice), [2000] 2 S.C.R. 1120.
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deal with criminal procedure, and consider
sexual assault trials, the collection and
investigatory use of DNA, and rules for
search warrants. In these chapters Hiebert
brings a wealth of detail and critical
analysis to what legislatures did, either in
reacting to judicial decisions or in crafting
legislation that might infringe the Charter.
One phenomenon that becomes evident in
these chapters is the extent to which the
Charter has become a device to cut off
legitimate debate on key issues in the
political sphere. This was particularly true
in the development of DNA legislation,
where government members ridiculed
opposition criticism as “anti-Charter.”* In
general, the story that Hiebert tells in these
chapters is one of haphazard use and
consideration of Charter “reasons” in the
development of legislation, with the most
positiveresultscoming in the area of sexual
assault trials, and some of the least
satisfactory results in the area of search
warrants.

The principal innovation of Charter
Politicsisthe attention it paysto therole of
Charter arguments in the legislative
process. In this sense, it complements
James Kelly’s work on the role of the
Charter in executive decision-making."
The book is less innovative in terms of its
theoretical argument. The argument against
judicial hegemony in Charter interpretation
goes back at least as far as Morton and
Knopff’s criticism of the “oracular”
courtroom.*®* Moreover, other than
exhorting courts and non-judicial
institutions to take the other’s role in
Charter interpretation seriously, Hiebert

1 Charter Conflicts at 133, 140.

See J. Kelly, “Bureaucratic Activism and the

Charter of Rights and Freedoms: The Department

of Justice and Its Entry into the Centre of

Government” (1999) 42 Can. Pub. Admin. 478.

**  See F.L. Morton & R. Knopff, Charter Politics
(Scarborough: Nelson Canada, 1992).
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does not offer any recommendations for
promoting the relational approach in
practice. Finally, there is very little
consideration of the political dimensions of
Charter interpretation, especially on the
part of courts. Indeed, at one point she
explicitly rejects political considerations as
an explanation for judicial decisions.”
However, as a national, final court of
appeal, the Supreme Court is a political
institution. It makes policy not as an
accidental byproduct of performingitslegal
function, but because of a collective
judgment about the social desirability of
particular rules made within a context of
institutional constraints. It seemsdifficultto
understand the nature of judicial-legislative
exchanges about the Charter’s meaning
without some consideration of this
institutional struggle for authority and
power.

These minor points of criticism aside,
Charter Conflicts deserves to be read by
any serious scholar of the Charter’simpact
on Canadian politics. Readers will learn
from it empirically, and discover a great
deal to discuss and argue about
conceptually.

Christopher P. M anfredi
Department of Political Science
McGill University

' Charter Conflicts at 63.
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JusT CAUSE:
FREEDOM, IDENTITY, AND RIGHTS

by D. Cornell (Lanham: Roman &
Littlefield, 2000) pp. 205

Given that Drucilla Cornell’ s interlocu-
tors in the field of American jurisprudence
are peoplelike Judge Richard Posner, whose
short rebuttal to one of Cornell’s essays is
included in this book, her advocacy for the
liberalization of a variety of social policies
and laws is sorely needed. With respect to
the common law doctrine of “employment at
will,” for example — the doctrine that states
that “employment [is] terminable by either
party, employer or employee, at any time and
without grounds’' — Posner echoes Cor-
nell’s point that “employment at will hap-
pens to be the logical terminus on the road
that begins with slavery and makes interme-
diatesstopsat serfdom, indentured servitude,
involuntary servitude, and guild
restrictions.”? Unlike Cornell, however, who
opposes the doctrine with “rational cause
statutes,” Posner immediately adds, “That
should be apoint initsfavor. Hegel himself,
as Cornell notes, would have thought em-
ployment at will a fine idea.”® Against such
rabid economic and political conservatism as
this, one must no doubt begin simply by
defending theidealsof freedom, equality and
justice in the consideration of such issues as
employment legislation, multiculturalism
policy and language statutes. A book that
sets out to do just that is welcome indeed.

Yet it is precisely because there is such
adire need for asharp critical interventionin
American legal discourse that thisbook is so
disappointing. Structurally, the text is an
unwieldy combination. It contains (notinthis
order) a short introduction, four brief occa-

t Just Cause at 119.
2 |bid. at 120-21.
® lbid. at 121.

sional pieces (two commentaries on other
papers, one response to a commentary, and a
book review), threelonger, sustained theoret-
ical arguments (two of which are co-
authored), and the chapter by Posner. The
essays are arranged in two parts; the first
concerns representation and the ideal in law
and politics, while the second is focussed
more directly on rights-related issues. All
four of the short pieces by Cornell herself
(which range from four to fifteen pages) have
been previously published and all seem to
appear in their original form. To some extent,
they suffer from being taken out of context;
required here was an effort to bring the reader
up to speed by providing the substance of the
debatesin which they first intervened. Asfor
the three substantive chapters, two have
appeared elsewhere as well, and only one of
them — chapter 8, which offers an argument
against English-only language statutes, was
originally written with William Bratton, and
which first appeared in alonger versioninthe
Cornell Law Review in 1999 — was signifi-
cantly revised for inclusion in the present
collection.

Taken together, the essays are loosely
linked thematically, dealing as they do with
fundamental ideals of political justice, and
addressing as they do specific policy debates
from abroad and multi-faceted philosophical
perspective, but they do not form a coherent
whole argumentatively. On the contrary,
many of the essays|eave one wishing Cornell
had fleshed out her position more carefully
and in a more organized way, rather than
referring the reader to one or another of her
previous publications. In fact, the endnotes
make up the most significant portion of the
text: afull thirty-eight pages out of atotal of
205. This in itself indicates that there was
much more the author felt could and should
have been added to the original papers. M ore-
over, many of the notes contain substantial
elaborations and arguments that belong di-
rectly in the essays themselves. These essays
would be much more effective overall if
Cornell had added more information about
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Review of Constitutional Sudies



Review of Just Cause: Freedom, Identity, and Rights 97

the debatesto which shewasresponding, and
if she had integrated some of the substantive
notes and the elucidations that appear else-
where.

So what of the theoretical arguments as
they are given? Well, for those reasonably
familiar with the canonical figures of Kant
and Hegel, on whom Cornell relies exten-
sively, this book may prove a frustrating
read. The problem with Cornell’sinterpreta-
tion of both philosophersisthat she attempts
to retain some of their moral and political
insights concerning the moral dignity of
personhood and the ethical import of politi-
cal community, but wishes at the same time
to discard the philosophical justificationsthat
originally grounded those insights and ren-
dered them plausible. This requires, particu-
larly in the case of Kant, an idiosyncratic and
even distorted reading of such key texts as
the Critique of Judgment,* and, in both cases
and more generally, a highly selective focus
that tends to de-contextualize central philo-
sophical points.

L et me offer an example: Cornell claims
a number of times that her argument con-
cerning the need to reconceptualize the
relationship between the individual and the
state “does not rely on metaphysical or foun-
dational notions of the subject.”® If one
consults the attached note to see how the
claim isjustified, one finds the assertion that
she has argued elsewhere that there is a
“difference between a metaphysical concep-
tion of the subject and our [Cornell’s and
Bratton’s] political and moral interpretation
of thefree person.”® Thetext in question here
is Drucilla Cornell’s At the Heart of Free-
dom: Feminism, Sex, and Equality where,
again, one will find the same claim, but little

* I. Kant, Critique of Judgment, W. Pluhar, trans.
(Indianapolis: Hackett, 1987).

® Just Cause at 132.

° |bid. at 182, n. 20.
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in the way of careful argument.” Cornell
writes there that “freedom of personality asa
political ideal need not be rooted in a truth
about the human condition, or in a metaphys-
ical justification about autonomy.”® At the
same time, however, she also insists that
“although we cannot be the fully authenticat-
ing source of our own values, in reality we
should nonetheless be politically recognized
as if we were. The abstract ideal person is
normatively recognized asthe node of choice
and source of value.”® Such an ideal does not
entail anindividualist anthropology, shewent
on to argue in the earlier book, because the
notion of autonomy Cornell wants to defend
is arelational, not an absolute one.™

For Kant and Hegel, the claim that the
abstract ideal person is the “node of choice
and source of value” was self-evident pre-
cisely because, for both, conceptions of moral
and political justice were inextricably tied up
with such metaphysical ideas as absolute
truth (Hegel) and pure theoretical reason and
transcendental subjectivity (Kant). Without
the metaphysical justifications for the moral
and political claims about personhood that
these thinkers make, however, it is extremely
difficult to see how, for example in the case
of Kant, “autonomy” per se might still be
justified as moral and political ideal or why,
in the case of Hegel, citizens ought still to
recognize the nature of a “properly consti-
tuted community,”™ or indeed, why it is
legitimate for the state to determine just what
such a community entails. Without explain-
ing more fully just how a non-metaphysical,
yet nonetheless moral conception of either
the person or the state can be justified, such
claims are thinly defended assertions.

D. Cornell, At the Heart of Freedom: Feminism,
Sex, and Equality (Princeton: Princeton
University Press, 1998).

8 Ibid. at 39.

°  Ibid. at 38.

 |bid. at 62—-63.

Just Cause at 96.
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From apolitical point of view, thisisnot
necessarily a strike against them. The claim
that we must be treated as though we are
abstract bearers of rights, for instance, isone
which has been of inestimable value in the
modern era. Indeed, in these politically
ambiguous times, the ideals of freedom and
human dignity cannot be emphasized
enough. For those interested in thinking
through the way that those ideal s could better
inform such social policiesaslanguagerights
or multiculturalism, the arguments in this
volume are therefore worth a look. And for
those legal theoristsinterested in seeing how
Kant'sand Hegel’ sthought can be mobilized
anew for areinvigorated liberalism, there is
much here to be mined. In short, despite its
flaws, this book provides important concep-
tual resources that can be brought to bear on
concrete legal and political debates that have
only just begun.

Stella Gaon
Department of Political Science
University of Alberta
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RESTRAINING EQUALITY: HUMAN
RIGHTS COMMISSIONS IN CANADA

by R.B. Howe & D. Johnson (Toronto:
University of Toronto Press, 2000)
pp. 224

Howe and Johnson's Restraining
Equality is an interesting and well-written
book that focuses much needed scholarly
attention on the human rights system in
Canada. Thosewanting to learn more about
the organizational design and procedure of
Canadian human rights commissions will
appreciatethe authors' careful comparative
examination of Canada’ sprovincial, federal
and territorial human rights agencies.
Students of law will appreciate the
discussion of the distinction that is drawn
between “rightsadministration” and “rights
law and procedure.” Students of human
rights will find much that is interesting in
the discussion of how the rise of human
rights commissions facilitated the move
from criminal to civil law standards of
proof. Nevertheless, this informative
volume is best understood as emerging
from the fields of policy studies and public
administration. The authors purpose is,
first, to identify and examine the forces that
are responsible for the development and
subsequent evolution of human rights
legislation in Canada and, second, to offer
their assessment of the response of human
rights commissions to the challenges of
fiscal restraint in the 1980s and 1990s. As
such, the book’s primary theoretical and
analytical contributionslie in the lessons it
offers for the academic analysis of public

policy.

The authors’ starting point for their
examination of the forces responsible for
administrative and policy change is the
well-established if somewhat artificial
contrast between society-centred and state-
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centred explanations. Having decided that
the ideas and actions of state actors and the
characteristics of specific state agenciesare
the factors that best explain the short
history of human rights policy in Canada,
Howe and Johnson conclude that state-
centred explanations are most robust.
Building, as this perspective does, on the
earlier work of Canadian scholars such as
Alan Cairns, Michael Atkinson and Grace
Skogstad, there islittle that is truly new in
this analysis. At key points in the book,
however, the authors deviate from this
tradition and suggest that the prime
determinant of change in human rights
legislation and the patterns of spending by
human rights agencies is the ideological
orientation of the party and partisan
decision-makerswho hold political power."
This is a significant departure from the
many studies that have taken up this
question only to conclude that partisanship
isnot a primary determinant of policy. Itis
also interesting because party leaders and
cabinets are not unambiguously “state
actors,” and the attention the authors draw
to partisan ideology reveals an alternative
theoretical orientation that highlights the
policy significance of political ideas.
Unfortunately the authors do not follow up
on this.

Considering the attention focussed on
“explaining” policy change, adisappointing
dimension of the book is the discussion of
“why” there was a shift toward fiscal
constraint in the 1980s and 1990s.” At this
point the authors seem to cast-off the
assumption that there may be competing
explanations, and they do little more than
parrot the neo-liberal orthodoxy regarding
the “demands” associated with the fiscal
crisis of the state and the “new reality” of
globalization and international

! Restraining Equality at 29-30, 92-94.
2 Ibid. at 95-100.
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competitiveness. None of thisisadequately
problematized.

When Howe and Johnson turn to
offering their assessment of the response of
human rights commissions to the
challenges of fiscal restraint, their argument
is, at bottom, that a decade of fiscal
restraint was generally good for human
rights policy. There are two reasons for
this. First, fiscal constraint forced creative
improvements in organization and
procedure that can make human rights
commissions more effective. Second, fiscal
constraint thwarted thefurther development
of more controversial programs associated
with tackling systemic discrimination and
implementing affirmative action. This
assessment is contestable and, particularly
in the case of the latter claim, somewhat
provocative. All the same, Howe and
Johnson seem ready to deny the
provocative nature of their assessment. This
denial is particularly obvious when we
reflect on the way in which the authors
characterize current policy debates
regarding the future of human rightspolicy.

Inthefinal chapter, Howe and Johnson
praise the pluralist nature of the “creative
tension” that now exists between
“expansionists” who are highly rights
conscious and wish to push the boundaries
of human rights legislation, and the
“contractionists” who fear that the human
rights system has gonetoo far with itsfocus
on systemic discrimination and affirmative
action. It isin this context that the authors
stress that new initiatives in the area of
affirmative action have lacked broad public
support. Unfortunately, Howe and
Johnson’ sdescription of thepluralist nature
of existing ideological tensions, and their
analysis of related debates, ignores the
ways in which power, politics and political
economy influence the outcome of the
“creative tension” between the

expansionists and contractionists.
Moreover, with the exception of a short
discussion of MikeHarris’s1995 “common
sense revolution” campaign,® there is no
examination of the political and ideological
struggles that aimed, during the 1990s, to
demonize rights-seeking “ special interests”
and limit the extent of public support for
positive initiatives in the area of systemic
discrimination and affirmative action.

Howe and Johnson’'s Restraining
Equality is a thoughtful and interesting
book. Their style is cautious, systematic
and ostensibly even-handed, but their
conclusions are actually somewhat
provocative. As such what is most
interesting and enjoyable about thisvolume
isthe debate it has the potential to generate
regarding how scholars can explain and
assess the evolution of human rights policy
prior to and during the period of fiscal
restraint in the 1980s and 1990s.

Steve Patten
Department of Political Science
University of Alberta

®  lbid. at 127.
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