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Before the Charter



The criminal is to 
go free because 
the constable has 
blundered [?]

People v Defore, 
242 NY 13 (CA, 
1926), Cardozo J



Are you sure you 
want to do this?



24(2) Where … a court 
concludes that evidence 
was obtained in a manner
that infringed [the 
Charter] … the evidence 
shall be excluded if it is 
established that … the 
admission of it in the 
proceedings would bring 
the administration of 
justice into disrepute.









In what percentage of 
reported cases did trial 
judges exclude evidence 
that they found was 
obtained in violation of 
the Charter?

A. 25%

B. 35%

C. 50%

D. 70%





❖ 2013-2018

❖ 1,472 decisions

❖All provinces, 
territories, and 
levels of trial court

❖ Reported vs. 
unreported







Grant
factors

Seriousness of 
misconduct

Impact on 
accused

Adjudication 
on merits





❖ The “attitudinal” 
model of adjudication

❖ Party of appointment

❖ Other factors (gender, 
professional 
background)

❖ Trial vs appeal

❖ US vs Canada 
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Liberal

Decisions 443

Exclusion Rate 69.8%

Conservative

Decisions 407

Exclusion Rate 68.3%

Social Democrat

Decisions 177

Exclusion Rate 77%

Exclusion rate by party of appointment



Female Male

Decisions 261 775

Rate 70% 70.5%

Exclusion rate by judges’ gender



75.9

63.9

70.4

DEFENCE CROWN OTHER

Professional 
background (%)



AB BC ON QC SK

Number 165 128 678 256 108

Rate 63.6 73.4 67.6 77.0 71.3

Exclusion rate by jurisdiction (%) 
(provinces with >100 decisions)







Why?



❖Non-ideological 
appointments?

❖Trial court 
restraint?

❖Criminal cases less 
ideological?

❖Caveat









❖Pre-professional 
selection bias?

❖Post-professional 
experience?

❖Implications for 
selecting judges?



More likely 
to admit 
than …









…. bring the 
administration 
of justice into 
disrepute.









n/a neutral significant
# 586 191 259

Rate 71.2 85.3 60.9

Exclusion rate by 
treatment of offence 
seriousness (%)
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More likely 
to exclude 
than …







Offence type
Relative 
Odds p-value

Domestic 4.85E-06 0.988

Drugs 0.655501 0.574

Guns 1.40923 0.671

Impaired 0.549157 0.429

Morals 0.291248 0.377

Other 0.886825 0.883

Property 0.411158 0.309

Regulatory 0.382445 0.33

Sex 0.968365 0.967

Theft 1.46E+07 0.993

Violence 0.907291 0.897





Evidence
Relative 

Odds p-value

Digital 2.206563 0.335

Drugs 0.725682 0.699

Guns 0.64252 0.618

Images 0.610751 0.649

Multiple 0.66168 0.618

Other 1.460846 0.645

Sample 0.845428 0.839

Statement 0.208466 0.053**

Witness 1.647087 0.668








