CENTRE for CONSTITUTIONAL STUDIES
Centre d’études constitutionnelles

Faculty of Law

Unixgrsity of Alberta




Before the Charter




‘The criminal is to
go free because

the constable has
blundered [?]

™

/

People v Defore,
242 NY 13 (CA,
1926), Cardozo J



s N
Are you sure you

want to do this?




6(2) Where ... a court \

concludes that evidence
was obtained in a manner
that infringed [the
Charter] ... the evidence
shall be excluded if it is
established that ... the
admission of it in the
proceedings would bring
the administration of

Qstice into disrepute. /













In what percentage of
reported cases did trial
judges exclude evidence
that they found was
obtained in violation of
the Charter?

A. 25%
B.35%
C. 50%
D. 70%






< 2013-2018
%* 1,472 decisions

«* All provinces,
territories, and
levels of trial court

<* Reported vs.
unreported



Penney & Yahya 24(2) Datasets
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|sty|e lcite year_dec judge
Freedom 2017 QCCQ 1504£ 2017 Bachand Pierre
Pouliot 2017 QCCM 144 2017 Lalande Michel
Nowazek 2017 YKSC 8 2017 Ducharme Todd
Gelowitz 2017 BCPC 325 2017 Whonnock Karen
Belanger 2017 QCCQ 15014 2017 Warolin Peggy
Bampoe 2013 ONCJ 355 2013 Zuker Marvin A
Honcia 2015 SKPC 177 2015 Henning Bruce D
AMB 2014 SKPC 78 2014 Henning Bruce D
Mitchell 2013 BCPC 214 2013 Klinger Wilfred W
Knox 2014 ABQB 608 2014 Veit Joanne B
Millett 2017 ABQB 9 2017 Veit Joanne B
Driedger 2015 YKTC 39 2015 Schmidt Dennis
Bernhardt 2017 YKTC 28 2017 Lilles Heino
Girouard 2015 MBPC 14 2015 Corrin Brian M
Shepard 2015QCCM 33 2015 Tremblay Pierre-Armand
Walterson 2017 MBPC 39 2017 Corrin Brian M
Barkwell 2017 MBPC 9 2017 Corrin Brian M
Barkwell 2017 MBPC 9 2017 Corrin Brian M
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other
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other
other
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appoint year_app court
1990 provincial
1996 provincial
2009/06/18 2009 superior
8/8/2016 2016 provincial
6/8/2017 2017 provincial
7/1/1978 1978 provincial
2/15/1978 1978 provincial
2/15/1978 1978 provincial
2/1/1979 1979 provincial
6/18/1981 1981 superior
6/18/1981 1981 superior
6/3/1905 1981 provincial
n/a 1987 provincial
3/4/1988 1988 provincial
4/1/1988 1988 provincial
3/4/1988 1988 provincial
3/4/1988 1988 provincial
3/4/1988 1988 provincial
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juris sex_j
gc male
gc |male
yt  male
bc female
gc |female
on male
sk male
sk male
bc male
ab female
ab female
yt  male
yt |male
mb male
gc |male
mb male
mb | male
mb male
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party id 2 id_3 sex_ a
qclib con lib  male
qcpqg lib sd male
conservative con con male
bclib con lib male
qclib con lib  male
onpc con con male
sknd lib sd male
sknd lib sd  female
bcsc con con male
liberal lib lib male
liberal lib lib  male
bcsc con con male
ykndp lib sd  male
mbnd lib sd  male
qclib con lib  male
mbnd lib sd  male
mbnd lib sd female
mbnd lib sd  female






Seriousness of
misconduct

Impact on
accused

Adjudication
on merits



The Behavior of
FEDERAL JUDGES

A Theoretical & Empirical Study

of Rational Choice

Lee Epstein William M. Landes Richard A. Posner




“* The “attitudinal”
model of adjudication

<* Party of appointment

«* Other factors (gender,
professional
background)

«<* Trial vs appeal

«* US vs Canada
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74

72

70

68

66

64

62

60

Exclusion Rate by
Court Level (%)

73.7

64.6

Provincial Superior

W Rate



Liberal

Decisions

Exclusion Rate

Conservative

Decisions

Exclusion Rate

Social Democrat

Decisions

Exclusion Rate

Exclusion rate by party of appointment

G




Exclusion rate by judges’ gender

M 261 775
L 70%  70.5%

T 1



Professional
background (%)

DEFENCE CROWN OTHER



Exclusion rate by jurisdiction (%)
(provinces with >100 decisions)

165 128 678 256 108

63.6 73.4 67.6 77.0 71.3



Bryan F. J. Manly
Jorge A. Navarro Alberto

Multivariate
Statistical
Methods

Fourth Edition










<* Non-ideological
appointments?

+* Trial court
restraint?

** Criminal cases less
ideological?

** Caveat












“*Pre-professional
selection bias?

“*Post-professional
experience?

<*Implications for
selecting judges?



More likely
to admit
than ...
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NOT SURE IF THAT'S A GOOD
THING







/ bring the h

administration
of justice into

\dlsrepute. y
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Exclusion rate by
treatment of offence
seriousness (%)

A

] ss86 191 259

S 71.2 85.3 60.9
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NOT SURE IF THAT'S A GOOD
THING




10 Steps to the Process of
Cost Benefit Analysis

1. Project goals and objectives

2. Note alternatives

3. List stakeholders

4. Choose which metrics to use

5. Determine the outcome of costs and benefits

6. Use a common currency

7. Figure out the discount rate

8. Find the net present value of the product
9. Do sensitivity anzalysis

10. Make decisions

PROJECTMANAGER
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Relative
Offence type |Odds

4.85E-06 0.988
0.655501 0.574
1.40923 0.671
Impaired 0.549157 0.429
0.291248 0.377
0.886825 0.883
Property 0.411158 0.309
T EGIaA 0.382445 0.33
0.968365 0.967
Theft 1.46E+07 0.993
Violence 0.907291 0.897






Digital 2.206563
0.725682

0.64252
Images 0.610751

0.66168
1.460846
0.845428

0.208466

1.647087

S
Odds

0.335
0.699
0.618
0.649
0.618
0.645
0.839
0.053**
0.668
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